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reasonable interpretation of the Act permits it to reconsider the Point of Obligation 

Regulation, in its discretion. separately from any annual renewable fuel standards. 

In short, even if the Act is ambiguous with respect to when and how often 

EPA must dec;;ignate the appropriate obligated parties, EPA 's reasonable 

interpretation that it need not reconsider 1he point of obligation in annual 

rulemakings must be upheld under Chevron step two. 467 U.S. at 844. 

iv. EPA's treatm£'nt of comments regarding the point of 
obl igation as beyond the scope of t he Rule is consis tent with 
EPA's past practices a nd this Court's precedent. 

Despite EPA ·s consistent practice of fulfilling its duty to designate obligated 

parties through prospective regulations rather than in annual renewable fuel 

standards. and despite this Court's holding in Monroe Energy rejecting a chal lenge 

to the pre-exist ing Point of Obligation Regulation as beyond the scope of the '20 13 

RFS Rule. 750 F.Jd at 919. the Obligated Party Petitioners oddly argue that EPA's 

continuation of this practice is inconsistent -with its prior findings. See OPP Br. 

3.., ---- N .J-.J5. ot so. 

In EPA ·s 2010 implementing regulation (which the Obligated Party 

Petitioners quote out of context). EPA considered comments taking significantly 

different positions on alternative approaches to the point of obligation that .. have 

the potential to'' more evenly align RIN access to a party's obligations. 75 red. 

Reg. at 14. T22. Ultimately, EPA did not change 1:he point of obligation because 
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the market provides oppor1unities for those who need RINs to purchase them and a 

change would have disrupted the operation of the RFS program during an 

important transition period. lfL EPA concluded that "[s]hould we detennine that 

the RJN market is not operating as intended. driving up prices for obligated parties 

and fuel prices for consumers, we will consider revisiting this provision in future 

regulatory effo11s." ~ 

These prior statements are entirely consistent with EPA ·s statements in the 

Rule. First, the Rule explains that RTNs are "avai lable for compl iance." "obligated 

parties can buy and sell RINs in order to ensure compliance." and that this is 

exactly how the RIN "system was designed to operate. '' 80 Fed. Reg. at 77,446-

47 . Petit ioners suggest that EPJ\ does not believe the RIN market is fLmctioning 

but cite only EPJ\ 's statement that " the RIN is currently an inefficient mechanism 

for reducing the price for higher level ethanol blends at retail," which was made in 

reference to whether a higher percentage standard could inceutivize addit ional 

supply of a particular fuel blend . See id. at 77,457. Second. it is simply not true 

that EPA has "refused'' to consider which pruties to obligate. as Petitioners 

repeatedly contend. See. e.g .. OPP Br. 5. 6. 18. 19. 34 . EPA simply said ·'these 

issues are beyond the scope of this rulemaking.'' 80 Fed. Reg. at 77.43 1 (emphasis 

added). This is entirely consistent with EPA's prior rulemak.ings and interpretation 

of its authority and with this Court 's precedent under Monroe Energy. 

II R 
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v. The proper place for Petitioners to seek to chnnge the 
point of obligation is in a petition to EPA to reconsider the 
pre-existing regulation. 

Jn separate proceedings. the Obligated Party Petitioners fonnally petitioned 

EPA to change the detinition of''obligated party." On November 10,2016, EPA 

proposed to deny these petitions. 81 Fed. Reg. 83,776. J n a document containing 

48 pages of analysis, EPA proposed to leave the current Point of Obligation 

Regulation unchanged. I d. It includes lengthy consideration of how changing the 

point of obligation might affect the program in achieving its overarching policy 

goal to increase renewable fuel use, alter the number of obligated parties and 

change administrative and enforcement burdens. or disrupt implementation of the 

RFS program. ~ EPA is cun·ently seeking public comment on al l aspects ofthe 

proposal. & 

This separate petition process is the appropriate context for addressing 

Petitioners' suggestion that EPA reconsider the Point of Obligation Regulation. If. 

following finalization of EPA ·s administrative action. Petitioners remain 

unsatisfied, they will then have the right to seek judicial review of that act ion. 42 

u.s.c. § 7607(b). 

Moreover. an annual renewable fuel standard is not a suitable or efficient 

avenue for addressing the kind of considerations addressed in the proposed petition 

denial. such as which parties are best able to comply or how a change to the long-
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standing Point of Obligation Regulation might impact the pace of growth in 

renewable fuel use. Sec 81 Fed. Reg. 83,776. To attempt to do so would only 

cause further delay in the annual standards, complicate compliance. and add 

confusion and uncertainty into the RFS program that would interfere with the 

intended increase of volumes over time. 

CONCLUSION 

For the reasons explained above, the Cou11 should deny the petitions for 

review. 

Dated: December 15, 2016 

Respectfu lly submitted. 
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42 U.S.C.A. § 7545(c) 

(c) Offending fuels and fuel additives; control; prohibition 

(1) The .\dministrator may, from time to time on the basis of information obtained 
under subsection (b) of this section or other informanon an-lilablc to him, by regulaoon. 
control or prohibit rhe manufacture, introducnon Into commerce, offenn~ fur sak or 
sale of any fuel or fuel addiriYc for use in :1 motor Yehiclc, motor ,·chicle engine. or 
non road engine or nontoatl ,·elude tf. in th e judgment o f the J\dministrator, any fuel 
or fuel additive or any emi!'::>ion product of such fuel or fuel addici' c cause::>, or 
contributes, to air pollution o r water pollution (including any degradation in the quality 
of groundwater) that may reasonablr be anticipated to endanger the public health or 
welfare. or (B).: if emission products of such fuel or fuel additiYc will impair to a 
signiticant degree the performance o f any emission control cledce or system wluch is 
in general me, or which the . \dministrator finds has been deyeJoped to a point where 
in a reasonable time it \l.'ould be in general use \Verc such regulation robe promulgated. 
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* * * 

(4)(A) Except as otherwise prmi ded in subparagraph (B) or (C), no State (or political 
subdi\·ision r.hereot) miw prescribe nr attempt to enforce, for purposes of motor Ychiclc 
emission control, any control or prohibition respecting am· characteristic or component 
of a fud or fuel additJYe in a motor Yehicle or mo tor Yehicle engine--

(i) if the .-\dminisu-ator has found that no control or prohibition of the characteristic 
or component of a fuel or fuel additi,-e under paragraph (1) i::- necessary and has 
published his finding in the Federal Register, or 

(li) if the _-\dministra to r has prescribed under paraf._traph (I ) a control o r prohibition 
applicable to such characteristic or componenr of a fuel or fuel addinYe, unless State 
prohibition or conu-ol is identical to the prohibitio n or control prescribed by the 
_ \dmirustrator. 

(B) .\ny Stare for whKh application of section 7543(a) o f this title has at any time been 
waiYed under section 7543(b) of th.ts title may at any time prescribe and enforce, for the 
purpose of motor Yehicle emission conu-ol, a control o r prohibition respect1ng any fuel 
nr fuel :1<.ldiri' e. 

(C)(i) :\ State may prescribe and enforce, for purposes of motor n :hide cmtssion 
control, a control or proh1birion respecting the usc of a tucl or tuel additi\ e in a motor 
\Thiele ur mowr ,-chicle cngmc if an <1pplicablc unplemcntation plan for :mch St11tc 
under section 7 410 ot th1s title so provid es. The ~ \dministrator ma \ apprm e such 
prU\·ision in an implcmemation plan, or promulgate an implcmcnranon plan comaining 
such a pro,-ision, only if he finds that the ~tate control or prohibiuon is necessary to 
achieYe the nauonal pnmary or secondary amhicnr air quality standard winch rhc plan 
unplements. ]11e ~\dmin1stra tor may tind that a State control or prohibicion is necessarr 
to achieye that standard if no other m easures that would bring about timeh· attainment 
exist, or if other measures exist and are technically possible to implement, but an.: 
unreasonable or impracticable. The i\dm.inistrator may make a fillding of necessit) 
under this subparagraph even if the plan fo r the area does not contain an appron d 
demonstrauon of timelv attainment. 

(ii) The ~-\dministrator mar temporarily \\·aive a control or prohibition respecting the 
use of a fuel or fuel additiYe required or regulated by cl1e .:-\dmin..isrrator pursuan t to 
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~ubsection (c), 01), (i), (k), or (m) of this section or prescribed in an applicable 
implementation plan under section 7 -llO of this Iitle approYed b~ the . \dministrawr 
under clause (i) of this subparagraph if. after consultation with, and concurrt.:nct: b~, the 
Secretary of Energy, the :\dmmisu-atnr determines that--

(I) exn-eme and unu::'ual fuel or fuel additin.~ supply orcumsrances exist 1n a State ur 
region of the ~arion which p revent th e clistribution of an adequate supply of the fuel 
or fuel additin· to consumer:.: 

(II) such extreme and unusual fuel and fuel additiYe supply circumstances are the 
result of a natural clisaster, an .:\.ct o f God, a pipeline or refinery equipment failure, or 
another eYent rl1at could not reasonably ha,-e been foreseen or p reYented and nor the 
lack of prudent planning on the part of the suppliers of the fuel or fuel additiYe to 

such State or region: and 

(III) it is in the public interest ro grant the wai,·er (for example. when a wai,·er i~ 
necessary to meet proJected temporary shortfalls in the supply of the fuel or fuel 
addith·e in a State or region of the Nation which cannot otherwise be compensated 
for). 

* * * 

42 u.s.c. 7545(k) 

(k) Reformulated gasoline for conventional vehicles 

(1) E PA regulations 

(A) In general 

!'(or later than NoYember 15, 1991, the ~-\dminisrraror shaU promulgate regulations 
under this section establishing tCCjUirements for reformulared gasoline to be used m 
gasoline-fueled Yehicles in speCltled nonattainment areas. Such regulations shall 
require the greatest reduction 111 emissions of ozone forming n>latile organic 
compounds (during rhe high ozone season) and emissions o f toxic air pollutants 
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(Junng the cnrire year) :1chic\·able Lhrough the refom1lilacion 0f conYencional 
gasohnt'. ttlkmg into consideration the cosr of achic,ing such CffilSSlon reductions. 
any nonair-yualiry and other air-yuality related health and em-ironmcntnl impacts 
and energy reguirements. 

* * * 

(2) General requirements 

The regulations referred to in paragraph (1) shall require that reformulated gasoline 
comply with paragraph (3) and with each of the following requirements (subject to 
paragraph (7)): 

(A) NOx emissions 

·l he emissions of oxides of nitrogen (NO:-) from baseline nhicles when using the 
reformulated gasoline shall be no greater than the level of such emissions from such 
Yehicles \Yhen using baseline gasoline. If the ~\dministrator determines that 
compliance \vi.th the lmutatinn on emissions of oxides of nitrogen under rhe 
preceding sentence is technically infeasible, considering the other rcguiremcnt~ 
applicable w1dcr tllis subsection to such ga~oline. tl1c Admini~trator may, as 
appmpnatc to ensure compl iance with this subparagraph, adjust (or wah-e entiiely). 
am other requirements ot tlus paragraph or any requirements applJcablc w1dcr 
pnagraph (_:))(.-\). 

(B) B en zene content 

"ll1e ben7.ene content of the gasoline shaU not exceed 1.0 percent by volum e. 

(C) Heavy metals 

r he gasoline shall han~ no heaYy metals, including lead or manganese. The 
-\.dministrator may \V~UYe the prohibition contained in this subparagraph for a he a'~' 

metal (otl1er than lead) if the "-\dministrator determines that addition of the heaYy 
metal to the gasoline will not increase, on an aggregate mass or cancer-risk basis. 
roxie air pollutant emissions from motor Yehicles. 
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(3) More stringent of formula or performance standards 

T he reguhrtions rcferreJ ro m paragraph (1 ) shall requrre compliance wirh rhe more 
stnngent of either d1e requirements set forth in subparagraph (~\) or the requirement~ 
of subp:uagraph (B) of this paragrap h. For purposes of dctemuning rhe more 
stringent prO\~sion, clause (i) and c1ausc (u) of subparagraph (B) shall be considered 
indepcndcntl~-. 

(A) Formula 

(i) Benzene 

The ben.zene content o f the refonnulated gasoline shall not exceed 1.0 percent by 
, ·olumc. 

(ii) Aiomatics 

The aromatic hydrocarbon content of the refom1ulated gasoline shall not exceed 
25 perc em by volume. 

(iii) Lead 

The refonnulared gasoline shall ha,·e no lt:ad content. 

(iv) Detergents 

' l11e refummlated gasoline shall contain additiw.·s to pre\'Cnt the accumulation of 
Jcposits in engines o t vehicle fuel supply systems. 

(B) Performance standard 

(i) VOC emissions 

D uring the high ozone season (as defined by the ..: \ dm.inistrator), the aggregate 
emissions of ozone fom ung Yolatile organic compounds from baseline n :hicles 
when using the re formulated gasoline shall be 15 percent below the aggregate 
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enussions of ozone fomung YO Ia tile organic compounds from such' chicles 'vhcn 
using baseline gasoline. Effecti' e in calendar year 2001) and thereafter, .:25 perccnr 
sh1lll be sub:mtutcd for 15 percent in applying this claust;, e::-..cept that the 
. \dministratnr ma) adjust such 25 percent tcquiremcnt to pro,-idc for a lesser o r 
greater reduction based on t<:chnological fcasibjliry, cumidering the cma o( 

achie\i.ng such reductions in \ 'OC emissions. No such adjustment shaU pronJe 
for less than a 20 percem reJucrion bclnw the agp,n:g,nc emissions of such air 
pollutants from such \chides when ustng baseline gasoline. '1l1c reductions 
required under this clause shall be on a mass basis. 

(ii) Toxics 

During the entire year, the aggregate errusstons of toxic air pollutants from 
baseline \·chicles when using the reformulated gasoline $hall be 15 percent belov. 
the aggregate en1issions of toxic atr pollutants from such Yehicles when using 
baseline gasoline. Effectin:: in calendar year 2000 and thereafter. ~S percent shall 
be substituted for 15 percent in applying this clause, except that the _\dministrator 
rna} adjust such 25 percent rec.1uiremem ro proddc for a lesser or grearer reduction 
based o n technological feasibility, considering the cost of achic\·ing such 
reductions in toxic air pollutants. i\o such adjustment !>hall pro,-ide for less than 
a 20 percenr reduction below thC' aggregate emissions o f such air pollutants from 
such Yehicles when using ba~dine ~asoline. The reductions required under rlus 
clause :;ball be on a mass basis. 

\ny reduction greater than a specitlc percentage reducrinn required under rhis 
subparagraph shall be treated as satisfying such percentage reductio n 
requirement. 

(4) Certification procedures 

(A) R egulations 

The regulations under tlus subsection shall include procedures under which d1e 
.Administrator shall certify refommlated gasoline as compl)ing wuh tl1e 
requirements established pursuant to this subsection. Under such regulations, the 
Administrator shall establish procedures for any person to petition rhc 
\dministrator to certify a fuel formulation, o r slate of fuel formulations. Such 
procedures shall further require that the .. -\dministrator shall appnwe or den} such 
petition within 180 days of recexpt. If the .\dministrator fails to act \\i.rhin such 180-
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day period. the fuel sha U be deemed certitied until the .L\ clm ini:'trator completes 
actlon on the petition. 

(B) Ce rtification; eq uivalency 

The -\Jministratnr shall certtfy a fuel formulation or slate of fuel fon nulat ions as 
complying with this subsection if such fuel or fuels--

(i) comply with th e rec]uircments o f paragraph (1), and 

(ii) achie\ e egui,·alem or greater reductions in erruss1ons of ozone fllnning 
,-olatilc organic compounds and emissions of toxic air pollutan ts than arc achic,·cd 
by a refonn ulated gasoline meeting the applicable requirements o f paragraph (3). 

(C) EPA determination of emissions level 

\'fithin 1 year after 1\JO\·ember 15, 1990. the "''\dminjstrator shall determine the len~l 
of emissions of ozone forming Yolatile organic compounds and emissions uf toxic 
att pollutants emirted by baseline vehicles when operating on baseline gasoline. 1-'or 
puq >oscs o f tlus subsectjon , '' ithin 1 ~cat after ~ovcmher 15, 1990, tht~ 
.\.dmin.istrator shall, by rule, determine app ropriute measures oL and methodolog~· 

fn r, ascertaining the emissions o f :m pollutants (including calculations, equipment, 
and testing rolerances). 

(5) Prohibition 

r~~ ffecti,·e begin ning J anuarv 1, 1995, each of the following shall be a \'iolarion of tJlis 
subsection: 

(A) The sak or tlispensing b~ am person of com't'ntiunal gasoline tu ultimate 
consumers in any con:red area. 

( B) T he sale or ruspeming by any refiner, blender, importer, or m arketer o f 
com·entiunal gasoline fu r resale in any coYereJ area, \vithour (i) segregating such 
gasoline from rcfonnulatcd gasoline, and (ii) clearly marking ~uch com·entional 
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gasoline as ''conYenri1 mal gasoline, not fnr sale to ultimate consumer in a co>ered 
art' a". 

\ny rcfmcr, blender, importer or marketer who purchases property6 segregated and 
marked conYenrional gasohne, and thereafter labe1s, represems, or wholesales such 
ga:mline as reformulated gasoline shall also be in Yiohllion of this subsection. 'll1e 
.\dministrator may impose sampling, testing, and record-keeping requiremenrs 
upon any rdi.ner, blender. importer~ or marketer to pre' ent ,;olations of this 
sectwn. 

(6) Opt-jn areas 

(A) Classified areas 

(i) In generaJ 

Upon the application of the GoYernor of a State, the .-\dministraror shall apply 
the prohibition set forth ln paragraph (5) in any area in the State classified under 
subpart 2 of part D nf subchapter I nf this chapter as a larginaL Moderate, 
Serious, or Sc' ere .-\tea (without rcg:ud to whether or nor the 19RO population of 
the area exceeds ~50.()00) . In any such case, the .Adrn.inistrator shall establish an 
e ffecm-e date for such proh1bition as he deems appropriate, not later t.han J:muary 
1, 1995. or I year after such applicaoon is recetved, \vluchewr ts later. '1 he 
:\dministrawr shall publi::-.h such application iu rl1c Fl'dcral Rcgisrcr upon receipt. 

(ii) Effect of insufficient dom estic c apacity to produce reformu]ated 
gasoline 

If the AdJninistrator detemlines, on the .\dmmistrator's own motron or on 

pttition nf any person, after consultation \vith the Secretary of Energy, that there 
is msufficicnt domestic capacity to produce gasoJjne certified under tlus 
subsection, the _\dministrator shall, by rule, extend the effective date of such 
prohibition in Marginal, ~fodcrate, Serious, or Se' ere Areas referred to in clause 
(i) for one additional year, and may, by rule, renew such extenston for 2 additional 
one-year periods. The Administrator shall act on an} petition submitted under this 
subparagraph within 6 months after receipt of the petition. ' l'he :\dmini::;trator 
shaD issue such extensions for areas with :1 lower ozone classification befo re 
issuing any such extension for areas \\?lth a higher classttication. 
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(B) O zone transport region 

(i) Application of prohibition 

(I) In general 

On applicauon of the Gm-ernor of a State io the ozone transport region e~tablished 

by section 7 511 c(a) of this title, the . \dministraror, not later rhan 180 days after the 

dare of receipt of the application, shall apply the prohibition specified m paragraph (5) 
to any area m the ~tate (other than an area classified as a marg1nal, moderate, se1ious, 

or seYere ozone nonattainmenr area under subpart 2 of pan D of subchapter I of th1s 

chapter) unless the -\dministramr determines under clau:-;e (iii) thar there is 

insufficient capacity to supply reformulated gasoline. 

* * * 

42 U.S.C. § 754S(m) 

(m) Oxygenated fuels 

(1) Plan revisions for CO nonattainment areas 

(A) Each State in \vhich there is located all or part nf an area which is designated 
under subchapter I of this chapter as a nonattainmcnt area fot carbon monoxicle and 
\vhicb has a carbon monoxide design Yaluc o f 9.5 parts per million (ppm) or aboYe 
based on Jata for the 2-year period of 1988 anJ 1989 and calculated according to the 
most recent interpretation metl1odology issued by the .\drrunistrator prior to 
Nonmber 15, 1990, sht~U submit to the ~\dminiscraror a Stare implementation plan 
reY1sion under section 7 410 of this title and part D of subchapter I of this chapter for 
such area which shall contain rhe prm;sions specified under this subsection regt~rding 
oxygenated gasoline. 

(B) _ \ plan re,;sion which contatns such prm"lsions shall also be submitted by each 
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State in which there is locateJ any an·a which, for any 2-year period after 19H9 has a 
carbon monoxide destgn \ aluc of 9.5 ppm or aboYC. The te\·ision shall be submitted 
within 1 X months after such 2-ycar period. 

(2) Oxygenated gasoline in CO nonattainment a reas 

E ach plan rcyision under rhis subsection shaU contain p rmisions to requi re that any 
gasoline sold, or dispensed, to the ultimate consumer io the carbon monoxide 
nonattainment area or sold or dispensed directly or indirectly by fuel refiners or 
marketers to person s \.Yho sell or dispense to ultimate consumers, in the larger o f--

(A) the Consolidated Metropolitan Statistical . .:\rca (CJ\lS ... \ ) in which the area is 
located, or 

(B) if rhc area is not located in a C~IS ... \ , rhe Meu·opolitan Statisrical \rca ill w hich 
the area is located, 

be blended, during the portion of the year in whjch the area is prone to high ambient 
conccnuations of carhon monoxide to contain not ks~ than 2.7 percent oxygen by 
weight (subject to a testing tolerance established by the \dmini:m aror). The pornon 
of the year in which the area is prone ro high ambient concentrations of carbon 
monoxide shall be as determined by the \dmini:c-tnttor, but shall not be less than 4 
mo nths. _ \t the reguest of a State with respect to any area designated as 
nonattrunment for carbon monoxide, the .\dmim:strator may reduce the period 
spec!l.1ed m the prect"ding sen tence if the ~tate can demonstrate Lhat because of 
mctcnrolog1cal conditions, a reduced period \nil assure thar rhere w1ll be no 
exceedances of th e carbon monoxide standard outside of such reduced period. l--o r 
areas witl1 a carbon monoxide design ,·aluc of 9.5 ppm or more of' ~onmber '15, 
1990, the rension shall prm~idc rhat such requirement shall take effect no later than 
NoYember 1, 1992 (or at such other date during l 992 as the .-\dministrator 
establishes under the precedlng prO\-isions of this paragraph). For other art'a:=., the 
reY-iswn shall proY"ide that such teCJuirement shall take effec t no later than 
NoYember 1 of rl1e third year after the last year o f rhe applicable 2-year period 
referred to in paragraph (1) (or at such other date during such third year as the 
Adrnini:;trator establishes under the preceding prov-isions of this paragraph) and 
shall include a program for implementation and enforcement of the reguucmcnt 
consistent with gwdance ro be issued b} rhe Administrator. 
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* 

(3) Waivers 

(A) The Administrator shaU waive, ill whole or in part, the reyUirements of paragraph 
(2) upon a demonstration by the State to the satisfaction of rhe , \dminisrrator that 
the use of oxygenated gasoline would p revent o r in terfere w 1tl1 the attainment by the 
area of a national primal}- ambient atr guality standard (or a State or local ambi~nt air 

quality standard) for any air pollurant nrher than carbon monoxide. 

(B) The Adnunistratot shall, upon demonstration by the State satisfactory to the 
_\dministrator, wain the requirement of paragraph (2) \\·here the \dministrator 
determines that mobile sources of cru·bon monoxide do not conuibute significantly 
to carbon monoxide leye]s in an area. 

(C)(i) _ \n~ person may petition the ~ \dm.inisrraror to make a finding tl1at there is, or 
ts likely to be, for any area, an inadeguare domestic supply of, o r distribuuon capacity 
for, oxygenated gasoline meeting the retjuirements of paragraph (2) or fuel addinYcs 
(oxygenates) necessary to meet such reyuirements. The Administrator shall act on 
such petition within 6 months after receipt of the petition . 

(1i) Tf the Administr:uor determines, in response to a petition under clause (i). rhar 
there is an inadeguate supply or capacity described in clause (i), the . \dministrator 
shall delay the effectin., date nf parat,traph (2) for 1 year. Upon petition, rbe 
.\dministrator may extend such effecti,·c date for one additional Year. ~o partial dclav 
or lesser wai' cr rna) be granted under this clause. 

(iii) ln granttng \\•at, crs under this subparagraph the ;\dministnltor shall cons1der 
distribution capacity separately from the adequacy of domestic supply and shall grant 
such wakers in such manner as will assure that, if supplies of oxygenated gasoline are 
limited, areas ha\·ing the lughesr design Yaluc for carbon munoxtde will haYe a priunty 
in obtainll1g oxygenated gasoline which meets the requirements of paragraph (2). 

* * 
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42 U.S.C.A. § 7607(b) 

(b) Judicial review 

(1) .~ petition for tcdc\v of action of the _ \dmini:::trator in promulgating any national 
primary or sccnndary amb1ent air quaht:y standard, any emissinn standard or 
requirement under section 7412 of th is title, any standard o[ perfonnancc or 
requirement under section 7411 of this title} any standard unde r section 7521 of this 
title (other than a standard reguired to be prescribed under section 7521 (b)(l ) of this 
rirle), any determination under section 7521 ~))(5) of this tJtle. any control or prohibicion 
under ~cction 7545 of th1s title. any standard under secoon 7571 of this title, any rule 
is:med under section 7 413. 7 419, or under section 7 420 of this ntle, or any other 
nationally app]jcablc regulations promulgated, or tina! action taken, by the 
_\dmin.istrator under this chapter may be filed only in the Cnited States Court of 
.-\ppeals for tl1e Distric t of Columbia ... -\ petition for re\·iew of the Administrator\; 
action in approYing or pro mulgating any implementation plan under section 7410 of 
this title or section 7411 (d) of this title, any order under section 7411 (j) of this tide, 
under section 7 412 of this title, under section 7 419 of this title, or under section 7 420 
of this title, or his action under section 1857c-10(c)(2)(.-\), (B), or (C) of this otle (as t.n 

effect before August 7, 1977) or under regulations thereunder. or reYising regulations 
for enhanced monitormg and compll{lncc ccrtitlooon programs under section 
7 414(a)(3) of this ode, or any otl1er final action of the Adm.inisu·aror under this chapter 
(111cludmg any denial or disappronl by the :\dministrator under subchaptt..~r T nf this 
chap ter) which is locally or regionall~· applicab le may be ftled only in the United States 
Court of Appcab for the appropriate circuit. Not\vitbtanding the preceding sentence 
a petition for re,i.ew of any actio n referred to in such sentence may be filed only in the 
United States Court of . \ppcab for the District of Columbia jf wch action is based Otl 

a detemunarion of nationwide scope or effect and if in talang such action rhe 
~\dministrator t1nds and publishes that such acdon Is based on such a detertninaoon. 
~\ny petition for rcYicw unde r this subsection shall be filed within sixty days from the 
date notice of such promulgauon, appro\·al, or action appears in the Federal Register. 
except that if such petition is based solelr on gwunds arising after such si:xt.icth day. 
tben any petiaon for reYiew under this subsection shall be filed within sixty days after 
sucb grounds arise. The filing of a petition for reconsideration by the . \dministrator of 
any otherwise final rule or action shall not affect the tillality of such rule or action for 
purposes of judicial rc\·icw nor extend the time with in which a petition for judicial 
re\-iew of such rule or acoon under clus section rna' be filed, and shall not postpone 
the effectiYeness of such rule or action 

_-\-12 



USCA Case #16-1005 Document #1651336 Filed: J 2/15/2016 Page 150 of 165 

(2) • \en on of the . \dministrator with respect to which review could have bet·n obt3.ined 
unJer paragraph (1 ) shall not be subject to judicial r eYtC\\. in ci,·il o r cnminal 
proceedmgs for enforcement. \X'here a tina! dectston by the \dmi.nistrator defers 
pcrtonn ance of any noncliscretionaty statu tor\· action to a later time, any person ma!­
challenge rhe deferral pursuant to paragraph (J ). 

40 C.F.R. § 80.1426 

§ 80.1426 How arc RT0Js generated and assigned to batches of rene\vable fuel by 
renewable fue l producers or importers? 

(a) General reyuirements.-

( l ) To the ex tent pennittcd under paragraphs 0)) and (c) of this section, producers 
and importers of renewable fuel must generate R1Ns to represent that fuel if all o f 
the following occur: 

(i) The fuel qualifies for aD code pursuant to § 80.1-l26(f), or d1e EP.\ has approyed 
a pennon for use nf a D code p ursuant ro § RO. l4l6. 

(ii) The fuel 1s JemunstrateJ tu be produced frum rene\vable bioma:-s pursuan1 10 

rhc rcporrin~ requirements of ~ H0.1-l51 and the rccord keeping requirements of § 
80. !4')-t. 

(""\ ) Feedstocks meeting the requirements of renewable bJon1ass throu~h the 
aggrega te compliance ptm-ision at ~ 80. H5l~) are deemed to be renewable 
biom ass. 

(R) [ResetTed J 

(ill) \"X,.as produced in comp]jance with the registration requirements of§ 80.1450, 
the reporting reqwrements of § 80.1451, th e recordkeepinR requirements of § 
80.1454, and all other applicable requirements of this subpan ~f. 

(i' ) The rene\vable fuel is designated on a p roduct transfer document (PID) for usc 
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as transponarion ful'l. heating oil, or JCt fuel in accordance with§ R0.145l(a) (12). 

(2) To generate Rl:'\s for imported rene,:~.·ablc fuel, including any rene\\able fuel 
cont:lincd in imported transportation fuel, belting oil, or jet tucl, importers must 
obtain infonnation from a foreign producer that ts reg1stcred pursuant to § 80.1450 
::.ufficient to make the appropriate determination regarding the npplicable 0 code 
and compliance witJ1 the renewable biomass detinition for cach tmported barch for 
which RTNs are generated. 

(3) . \party generating a RIN i'hall specify the appropriate numerical Yalucs for each 
component of the RIN in accordance ·with the proYisions of § 80.1425(a) and 
paragraph (t) of this secuon. 

(b) Regional applicability.-

(1) Except as pnwidcd in paragraph (c) of this section, a RTK must be generated by 
a rcne\.vable fuel producer or importer for a batch of renewable fuel that sa tisfies 
the requirements of paragraph (a)(l ) of this section if it is produced or imported for 
use as transportatmn fuel. hen.ting ml, or jet fuel tn the 48 contiguous states or 
t law3ii. 

(2) If the "'\drninistnHot appro,·es a petition of \laska or a L'nited States territory to 
opt-in to the renC\\-·ablc fuel program under thC' pro\·isions in §_RO.l443., then the 
rcqutrcments of paragraph (b )(1 ) of this scctlon shall }llso apply to renewable fuel 
produced or imported for use as transportation fuel, heattng oil. or jet fuel in d1at 
state or territory bq,rinning in tJ1c next calendar \'Car . 

.j l _ 4.. • 

(c) Cases in which RTNs are not generated.-

('I ) Fuel producers and importers may not generate RINs for fuel that does not 
satisfy the requirements of paragraph (a)(1) of thjg secuon. 

(2) Small producer/importer threshold. Pursuant to§ H0.1455(a) and .(h), renewable 
fuel producers d1at produce less than 10,000 gallons a year of rcnewnble fuel, and 
unporters that import less than 10,000 gallon s a ) ear of renewable fuel, are not 
required to generare and assign RTNs to batches of renewable fuel that satisfy the 
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requirements of paragraph (a)(l ) of this section that rl1ey produce or import. 

(3) Temporary new producer threshold. Pursuant to § R0.145S(cl and .(Q,)_, new 
renewable fuel producers that produce less than I ~5,000 ?;allons of renewable futl 
a year are not required to generate and assign RlNs to b<nchcs of renewable fuel to 
satisfy the requirements of paragraph (a)(l ) of this section. 

(i) 'f11e pro\1stoos of this paragraph (c)(3) apply only to new facibtics, for a 
maximum of tluc(: years beginning with the calendar year in which the production 
facility produces its Hrst gallon of renewable fuel. 

(il) (Resen-ed] 

(4) Importers shall not generate RI~s for renewable fuel imported from a foreign 
renc\vable fuel producer, or for renewable fuel made with ethanol produced by a 
foreign ethanol producer, unless the foreign renew11ble fuel producer or foreign 
ethanol producer is registered with EPA as required in § 80.14 50. 

(5) Importers shall not generate R1Ns for renc\vable fuel that has already brrn 
ass1gncd RJ~s by a reg1srered foreihrn proJucer. 

(6) . \party is prohibited from g~neracing RINs tor a Yolume of fuel that iL produces 
if the fuel has been produced b~' a proces~ that uses a renewable fuel as a feedstock, 
anJ rhe rene\vable fuel that 1s used as a feedswck was produced by another par~, 
except that RI~s ma,- be generated for such fuel iJ allowed bY the EPA~ in response 
ro a petition submitted pursuant to § RO.l..J.l (I and the petition appto\·al specifies a 
mechanism to prcYcnt double cow1ting of RIN s. 

(7) For renewable fuel oil that is heating oil as defined in paragraph (2) of rhc 
dettnition of heating oilm § 80.l..J.O l, renewable fuel producers and importer:; shaU 
not generate lUNs unlc.;;s they han~ rccei\·ed affidaYits from the tlnal end user or 
users of the fuel oil as specified in § 80.1..J.Sl(b)(1)(ii)(1)(2). 

(d)(1) Definition of batch. l:'or the purposes of rllis section and § 80.1425, a "batch of 
rcnc\\·able fuel" is a , ·olume of renewable fuel d1at has been assigned a unique identifier 
\vithill a calendar) ear b) the producer or importer of the renewable fuel in accordance 
with tJ1e pro\"isions of this sectton and § 80.14'15. 
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(i) Tht: number of gallon-RINs generated fur a batch of r-ene\vable fuel ma\· not 
exceed 99,999,999. 

(1i) "\batch of rene\vable fuel cannot represent renewable fuel ptuduced or imported 
in excess of one calendar month. 

(2) .1\Iultiplc gallon-RlNs genera ted to represent a gi\-cn ,·olume of renewable fuel 
can be represented by a single batch-RIN tl1rough the appropriate designation of 
rhe RlN ,-olmne codes SSSSSSSS and EEEEEEEE. 

(i) The ...-alue of SSSSSSSS in the barch- RIN shall be 00000001 to represent the first 
gallon-RIK associated with the ,·olume of renc\vable fuel. 

(ii) The nluc ofEEEEF.REE in the batch-RIN shall represent the last gallon-R.IN 
associated ,,;th the yolume of renewable fueL based on the RIN \'Olumc V RJN 

c.Jerermined pursuant to paragraph (t) of this section. 

(iii) Under § 80.1452, RIN volumes will be managcc.J bv El\fTS. RTN codes 
SSSSSSSS and EEEEEEEE do not ha\ e a role in El\1TS. 

(c) ~\ssignment of Rll\:s to batche~.-

(1) Except as prnyided in paragraph (g) of rhis section for delayed RlNs, the 
proc.Juccr or importer of renewable fuel must assign all RlNs generated to , ·olumes 
of rcne\vablc fuel. 

(2) . \ RIN 1s assigned to a Yo}ume of renewable fuel ''-'"hen ownership of the RIK ts 
transferred along with the tram;fcr of ownership of the volume of renewable fuel, 
pursuant to § 80.1-l2H(al. 

(3) .'\li assigned RI:\'s shall haYc a K code ...-aluc of 1. 

(t) Generation of RlNs-
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(1) Applicable path\va~·s. D code:; shall be used in lUI'\ ::; ~enerated by producers or 
importers of rene\.\·able fuel accordmg to the pathways listed in Table 1 ro rhts 
section, paragraph (1)(6) of this secLion, or a:-, approwd by d1c .\dnunistrator. In 
choosing an appropnate 0 code, producers and importer~ may disregard any 
incidental, de minimis feedstock contaminant:-, d1at are impractical to rem.oYe and 
are related to customary feedstock production and transport Tables 1 and 2 to this 
stcrion do not apply to, and impose no reyuircments \\ith respect to, yolumes of 
fuel for whjcb IUNs are generated pursuant to paragraph (t)(6) of this section. 

Table 1 ro § 80.1426-Applicable D Codes for Each Fuel Pathway for Use in 
Generating RINs 

Fuelrypc Feedswck Production process 
requiccmcnls 

0-
Cud~t 

_ \ ..... Etl1anol .......................... .......... Corn starch ............................. AU of the following: 6 
Dry mill process, 
using narural gas, 
bioma%. or biog-as 
for process energy 
and at least two 
aJvanceJ 
technologies from 
Table 2 to this 
sec non. 

B ..... Ethanol .................................... Com starch ............................. ,\11 of the following: 6 
Dry mill process, 
using natural gas, 
biomass, or biogas 
for process energy 
and at least one of 
rhe adnnceJ 
technologies from 
Table 2 to this 
section plus drying 
no more than o5°1o 
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of the d~:-nlkrs 
~ains '' tth ::;oluble::; 
n ma rkct :-. :mu u:1llv 

C ..... Ethanol .......................... .......... Cnrn ~tarch ............................. ~ \ll of the ft>llCJ\nng: 6 
Dry 1mll process, 
ustng 11:11 uraJ gas, 
biomass, or b10gas 
for proccs::. energy 
and drpng no more 
than S0° n of the 
discillc rs grains \\~th 
so luhlcs tt markets 

annualh 

D .... E thanol ....... ...... ....................... Corn s tarch .. ........ .................. \\ er mdl process 
using biomas;; or 
bioga:-. for process 

ener1-w 

E ..... Ethanol .................................... ~tarches from crop 
residue and annual 
con~rcrops 

F ..... BiuJiescL rc.·n rwah\c 

diesel, jet fuel and 
he~mn~ o1l 

~o' bean oil: < hl 
from ann ual 
em crcrop:-.: ( >il !rom 
algae.' grown 
photosyntbencally: 
Biogemc \\·a:;te 
oils/ fats / grc.·ases; 
1-\on-food grade 
corn oil: Camdina 
sa ciYa ot l. 
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rcnncnra non ustng 
narural g.\s . b10mass. 

o r btogas for process 

energv 

Ont.' of the 
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G.... BioJicsd. hearing oil Canola/Rapcscrd oil .......... Trans-Esterification 

I I .... Riodicscl, renewable 
cliesel, jer fuel and 
heating oil 

~oy bean oil: Oil 
from annual 
co' ercrops: Oil from 
algae grown 
photosynd1etically; 
Biogenic waste 
oils/ fats/ greases; 
1\.'on-food grade 
corn oil; Camelina 
satint oil. 

using natural gas or 
biomass for proccs:-. 
ener~v 

One of the 
following: Trans­
Es teriiica cion 
Hydrotreating 
Includes only 
processes rhat co­
process renewable 
biomass and 
petroleum. 

5 

L. .... Naphth<l, LPG ...................... Camelina sam·a oil .............. Hydrorrearing ........................ 5 

J ....... Ethanol .................................... Suy;arcane ................................ f'crn1enration ......................... 5 

K .... Ethanol Crop residue, slash. 
pre-commercial 
thinn.ings and tree 
residue, switchgrass, 
n1.iscant.hus, energy 
cane, . \run do don ax, 
Penniscrum 
purpureum, and 
sepanm:d yard waste; 
biogenic 
components of 
scparareJ MS\X:'; 
cellulosic 
components of 
separated food 
waste; and cellulosic 
components of 
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L ..... Cellulosic d1e:;el , jet 

fud nnd heating oil 

:\ 1.... Rrnc\vahlc g::~solinc 
and renewable 
gasoline blendstock 

annual co\-cr crops 

Crop residue, slash, 
pre-commercial 
thinmnb~ and tree 
residue, switchgrass, 
miscantl1Us, energy 
cane, .\rundo donax, 
Penmsetum 
purpurcum, and 
separated yard waste; 
biogenic 
components of 
separated 1\IS\X'; 
cellulosic 
components of 
separated food 
was te; and cellulosic 
components of 
annual coYer crops 

Crop residue, slash, 
pre-commcrnal 
thinn ings, tree 
residue, and 
separated yard waste; 
biogenic 
components oF 
separated J\1S\X.; 
celluJosic 
components of 
separated food 
waste; and cellulosic 
components of 
annual CO\' Cr crops 

-\-20 

Any process that 
conYen s cellulosiC 
biomass to fuel 

Catalytic Pyrolysis 
and Upgrading, 
Gasification and 

UpgraJing, Thcnno­
Cat:llytic 
H ydrodcoxygcnation 
and Upgrading, 
Dirccr Biological 
Com·crston, 
Biological 
Com-ersion and 
Upgrading utilizing 
narural gas, biogas. 
and/ or biomass as 
the only process 
energy so urces 
pn.n-iding thar 
process used 
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l\J .... ~aphtha Switchgrass, 
ntiscanthus, energy 
cane, Anmdo donax, 
and Pennisctum 
pmpureum 

converts cellulosic 
biomass to fud: an\' 
process utilizing 
biogas and/ or 
biomass as the only 
process energy 
sources which 
com ·crts cellulosiC 
biomass to fuel 

Gasification and 
upgrading processes 
that com·erts 
cellulosic biomass to 
fuel 

0 .... Butanol .................................... Corn starch ............... .............. Fermenration; dry 6 

P ..... Ethanol, renewable 
diesel, jet fuel, 
hearing oil, and 
naphdJa 

Q ... . Renewable 
Compressed N atural 
Gas, Renewable 
Liquefied Natural 
Gas, Renewable 
Electricity 

The non-cellulosic 
portions of 
separated food waste 
and non-cellulosic 
components o f 
annual coYer crops 

Biogas from 
landfills, municipal 
wastewater 
treatment facilitY 
digesters, agricultural 
digesters, and 
separated 1\fS\"X' 
digesters; and biogas 
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mill using natural 
gas, biomass, or 
biogas for process 
energy. 
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from th e cellulosic 
comp onents of 
biomass procc~scd 
tn other waste 
cligcstcrs 

R ..... Ed1anol .................................... Grain Sorghum ..................... Dry nUll process 
using biogas from 
landfills, waste 
treatment plants, 
and / or waste 
digesters, and/ or 
natural gas, for 
process energy. 

S ...... Ethanol .................................... Grain Sorghum ..................... Dry rniU process, 5 
using only biogas 

T ..... Rene\vable 
Compressed I\"atural 
Gas, Renewable 
Liguefied 0. atural 
Gas, and Renewable 
Electricity 

Riogas from waste 
digesters 
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from landtills, waste 
treatm ent plants, 
and/ or waste 
d1gesters for process 
ene rgy and for on-
site production of aU 
electncttY used at the 
sHe o ther than up to 
0.15 kWh of 
elccn1cit:y from the 
grid per galion of 
ethanol produced, 
calculated on a per 
batch basis. 

Any 
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* * * 

40 C.F.R. § 80.1428 

§ 80. 14.28 General tequiremcnts for RlN disrribunnn. 

(a) RINs assigned ru yo]umes of ren~\vable fuel. 

(1 ) .-\ssigned Rl?\J, fo r the purposes of this subpan, means a RIN assigned to a 
volume of rene\.vable 6..1cl p ursuant to § H0.14.26(e) with a K code of 1. 

(2) Except as pto\i.ded in § 80.1429, no pen~on can separate a RIN that has been 
assigned to a batch pursuant to § RO.l 426(e). 

(3) .:\.n assigned lUN cannot be transferred to :mother person without 
simultaneously transferring a ,-olumc of renewable fuel to that same person. 

(-I) 1'\u mure than 2.5 assi~1eJ g.1llon- RTNs w1th a K code of 1 can be transferred 
to another person with c\ cry gallon of renewable fuel transferred to that same 
person. 

(S)(i) On each of the dates listed in paragraph (a)(S)(i.i) of this section in anr calendar 
year, the fo llowing equation must be satisfied fnr assigned RTNs and Yolumcs of 
renewable fuel owned by a per~on: 

\X 'here: 

0 = i\pplicable da te. 

~ (Rll'.)D = Sum of aU assigned gallon- RINs with a K code of 1 that are owned on 
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date D. 

(Y,)n = Yolumc i of renewable fue l owned on date D , standardi%cd ro ()() 0 P, in 
gallons. 

(ri) The applicable d:1tes are ~farch 3l,June 30, September 30, and December 31. 

(6) ~-\ny transfer of ownership of assigned lUNs must be documented on product 
transfer documents generated pursuant to§ 80. P 53. 

(i) The Rl~ must: be recorded on d1c product transfer document used to transfer 
ownership of the Yolume of renewable fuel to another person: or 

(ri) The Rl.\1 must be recorded un a separate product transfer document transferred 
to the same person on the same day as the product transfer document used to 
transfer ownership o f the volume of renewable fuel. 

~J) lUNs separated from ,·olumes of renewable fuel. 

( 1) Separated lU~. for the p mposes of this subpart, means a RIN \vith a K code of 
2 that has been separated from a \·olume of renewable fuel pursuant to § 80.1 -~29. 

(2) Any person rhat h11s rcg1stered pursuant to § R0. 1450 can nwn a separated RTN. 

(3) Scpar:Hcd RTNs can be transferred any number of times. 

(c) RIN expiration. Except as prm-iJcd in§ 80.1427 (a l(/), a RlN is n lid for compliance 
during the calendar year in wl11ch jr \vas generated, or the foll0\\1ng calendar year. J...ny 
RJN that is not used for compliance purposes for the calendar year in which it \Vas 
generated, or for the following calendar year, will be considered an expired RIN. 
Pursuant to§ ~U.l-B1 (a) , an expired RIN will be considered an m,·aliJ RI~ and mnnor 
be used fo r compliance purposes. 

(d) ~\ny batch-RIN can be dn-ided Into multiple batch-IUNs, each representing a 
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smaller number of gallon- IU.:"\' s, if all of Lhe following condition:-; arc mer: 

( I) \11 Rl N components oth<·r than SSSSSSSS and EEEEEEI.::E are identical for 
the original parem and newly fonned daughter JUNs. 

(~) The :-;um of the gallon-RTNs associated \\ith the multiple daughter batch-lU!\:s 
is cyual to the gallon- RTNs associated with the parent batch-RIN. 

40 C.P.R. § 80.1429 

§ 80.1429 Requirements for separating RINs from Yolumcs of rcne\\·able fuel. 

(a)( l) Separation of a IU~ from a Yolume of renewable fuel means tctmimttioo of the 
assignment of the RIN to a volume of renewable fueL 

(2) RTNs that ha,·e been separated from ,-olumes of renewable fuel become 
separated Rl Ns subject to the provisions of§ HO.l42H(b). 

(b) _ \ RJ N that is assigned to a , ·olume ot renewable fuel can be separated from that 
'olumc only under one nf the followmg condirjons: 

(1) Except as pronded in paragFaphs ~J)(7) and 0J)(9) of thls section, a party that is 
an obhgatcd party according to § RO.l-+06 must separate an~' R!Ns that ha,-e been 
asstgned to a Yolume uf renewable fuel if rhat party owns tha[ ,·olume. 

(:2) Except as prm ideJ in paragraph (b)(6) of tlus section, any pany that owns a 
Yolume of renewable fuel must separate an} RINs that ha\ e been assigned to that 
Yolume once the Yolume is blended with gasoline or fossil-based diesel to produce 
a transportation fuel, heating oil, or jet fuel. . \ party may separate up to 2.5 RJNs 
per gallon of blended rcncwab1c fuel. 

(3) .. \ny party that exports a ,-olumc of renewable fuel must separate any RJNs that 
ha,~e been assigned to the exported Yolume. :\ partv may separate up to 2.5 RJNs 
per gallon of exported renewable fuel. 
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(4) ,\ny parry that produce:-, nnport~, owns, sells, or u~es a yolume of neat rene\'v-able 
fuel, or a blend of renc,,-ablc fuel and diesel fuel, must separate any Rll\: s thaL haYc 
been assigned to that H)lume of neat rene\vable fuel or that blend if: 

(i) The party designates the ncar rcne\vablc fuel or blcnJ as transportation fuel, 
heating oil, or ]Ct fuel; and 

(ii) The neat renewable fuel or blend is used without further blending, in the 
designated form, as transportation fuel. hearing oil, or jet fuel. 

(5) _\ny parrv d1ar produces, imports, owm, sells, or uses a Yolume of electricity or 
btogas for which RINs ha,·e been generated in accordance with § 8(U426(£) musr 
separate any Rll"s that ha\'e been assigned to d1at Yolume of renewable elecui.city 
or biogas if: 

(i) The party designates the electJicity or biogas as transportation fuel ; and 

(ii) The elecuicity nr biogas ]s used as transporu'lrion fueL 

(6) RTNs assigned to a volume ofbiodicscl (mono-alh.~-1 ester) can only be separated 
from that \'Olume pursuant to paragraph (b)(2) of this section 1f such biocliesel1s 
blended into dicscl fuel at a concentration of RO Yolume percent biodiesd (mono­
alkyl ester) or less. 

(i) This paragraph (h)(6) shall not apply to biodiesel owned by obligated parries or 
to exported ,·olumes of b1odiesel. 

(ii) ~l11is paragraph (b)(G) shall not apply ro parries meeting rhc reqmrements of 
paragraph (b)(4) of dus section_ 

(7) For RJNs that an obligated party generates for renewable fuel d1ar has not been 
blended into gasoline or diesel to produce a transportation fuel, heating oil, or j<::t 
fuel, the obligated parry can only separate such lU;\;s from n)lt1mes of rene,nble 
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fuel if the number of gallon-Rl~s separated in a calendar year are less than o r C(]Ual 

to a limir set as follows: 

(.i) L:or RTN:; \v-ith aD code of 3, the limit shall be equal to RY01 s. 

(ii) For lUNs with a D code of -1, the lirnit shalL be e<..jual to RVOsBo. 

(iii) For RINs with aD code of 7, the limi t shall be egual to the larger of RVOmm 
or RVOcs. 

(t'') For RINs with a 0 code of 5. the l.im.it shall be equal ro RVO u~-R\'0, I\­

RVOBllD· 

(,~) f'or JUNs with a D code of 6, the limit shall be equal to RVOR1-RVO \B. 

(8) Small refmers and small retineries may only separate RINs that h a,·e been 
assigned to \olumes of renewable fuel that the parry blends into gasoline or diesel 
to produce tmnspnrtatinn fuel, heating oil. or jer fuel or thar rhc parr~· used as 
transportation fuel heating oil, or ie l fueL This paragraph (b)(~) shall apply only 
under the following conditions: 

(t) During the calendar year in which the parry has receind a small retinery 
exemption under § 80.1441 or a small refiner exemption under § 80.1442: and 

(ii) The party is not othenv1se an obligated party dUJing the period of time rh:tt the 
sm all rd1nery or small rc t1ner exemption is in effect. 

(9) Except as provided in paragraphs (b)(2) through (b)(S) and (b)(8) of this section. 
parties whose non-export renewable ,-o lume obligations are solely related to either 
the importation of products listed in§ 80.1407(c) o r § 80.1407(e) or to rhe addition 
of blcndstocks into a Yolurne of fmished gasoline, tinishcd diesel fuel, RBOB, or 
CBOB, can only separate RlNs from Yolumcs of rene\vable fuel if the n umber of 
gallon-Rl~s separated in a calendar vear is less than or egual to a limit set as follows: 
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(i) For Rll\:s \v·ith aD code of 3. the limit ~hall be equal to R\'On~. 

(ii) For Rl:t\: s \v;th aD code of -1-, the limit shall be Ctjual to RVO»~n. 

(iii) For RG\Js \\-ith a D coJe of 7, the limit shall be equal to the larger of R \ ·oRRD 

or RYOn~. 

(i,-) For RlNs y,,;th a D code of 5, the liJlut shall be eCJual to RYO \H-R\'Oni­
R\'OHBn. 

(Y) For Rlf\:s with aD code of G, the limit ~hall be equal ro RVOR1-RYO \B. 

(J 0) -\ny party that produce~ a ,-olume of rcm.:wablc fuel may separate anr RJ'\Js 
that ha,·e been generated to represent that ,-olume of renewable fuel or that blend 
if that party retires d1e separated RINs to replace invalid RJNs according to § 
80.147-l. 

(c) The party responsible for ~cparating a RIN from a ,·olumc of renewable fuel shall 
chan~e the K code in the Rl)J from a , ·aluc of 1 to a ,·alue of 2 prior to transferring the 
RIN 10 an} otller pan). 

(d) L1pnn and after separation of a IUN from its associated Yolume of renewable fueL 
the separated R TN must be accompanied by a P'fD pursuant to § 80.14S3 \vhcn 
transferred to another party. 

(c) lTpon ancl after separation of a RIN from its a~sociated Yolume of renewable fuel, 
producr mmsfer document~ used ro tram,fer mvnership of the YOlumc must meet the 
reyuircmcnts of§ 80. 1453. 

(t) IRcsctTcd by 79 l~R -1-"1151 

(g) Any ]009 or 2010 RI~s retired pursuant ro § 80.1129 because renewable fuel was 
used in a nonroad ,-ehicle or nonroad engine (except for ocean-going ,·essels), or as 
hearing oil or ict fuel may be reinstated by the retJ.ring party for sale or use to 
demonstrate compliance '"-ith a 2010 RYO. 
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API: ~ONSUMfR DfMANU fOR HHANOl-fRH GASOUNf IS 
STRONG ANO RISING 

Carlton Carroll 1202 682 8114 I carrollc@apt org (matlto·carrollce,aapi.org) 

WASHINGTON, May 20. 2015- Demand for ethanol· free gasoline (CO) 1S on the nse. glOWing r-rom 
14 p<'rcent of gasohne demand ir; 2012 to JUSt shy of 7 percent 1n 2014 according to a chart 
(http.//www.api.org/-/medta/flles/policy/fuels·and·renewables/eo-chartleo·esttmation-
c hart pdf) (/1)1 OPI t1d by APt Ut::i\1)9 <tala from U!t1 Emttgy !nft:nmat!Oh ~llm.I.'>II .J !!'" 

·oemand for EO tS St'ong and glOWing. and EPA must take thts into account as It prepares to 
release b1ofuel mandates for 2014. 2015 and 2016.' API Downstream Croup Otrector Bob Greco 
told reporters m a JOint conference call Wednesday lhttp'//www apt org/news-and·medta 
/testtmony-speeches/2015/bob·greco·press-conference-call-on-the ·rfs) With the Nattonal 
Man'lc Manufacturers Assooatton INMMA) ·consumers want EO for the1r boats for lawn 
Pqu1pment. for recreational vehteles and to• clasSIC cars • 

Strong demand for (0 stands tn star'~ contrast to demand lor h•gh etha'IOI blends .1ke E8S wtnch 
rPpr!'~E'nts only 0 15 perce 'lt ol overa'l gasolme demand accordtng to Greco He sa1d that demand 
tor EBS '" •ecer.t years has been relattvely flat. desp1te more s:attons of'ennq E85 as an opt con 

We remam co1"cemed that EPA may ra.se ethanol reqwreme'lts based on the spectous reasontPg 
that EBS a mucturP or up to 85 percent ethano wtth 15 per<el"' gasohne - 1S a wo•kab.c 
solunon Gre.:o ~•d. · tPA ~hould not try to n-.,mdate a ..,. drk~r 'o• tucl~ h~l E85 ·~ whllh '"ere ts 
ro demand wh•IP rrymq to el·mt"ldte fuels l·ke I:O to• wh•ch .. ctual cortSUmcrs 'lave shown a 
suh~t.1nllill rtPmand Consumers· tnterest should come aMado! the ethanol Interests ' 

·Many boat~! s rely on £0 to power theu vessels .. satd Ntcolc Vasllato~. VICC prcstdcnt ot federal 
and I<'Qal affatrs for NMMA ·Eo 1S not guaranteed to rernam ..r.voJ1lab.c dS a rc~ult of thl' RfS and the 
•nfh;x of h qh•·r ethanol blends An ,.·,ab•hty to ftnd EO or a svr1plc r>Hstuchng mtstc~~c could cause 
hoarers \(> ~PI' engtn" ~tailing, con oston leadmg to 011 or fuel leaks, 1ncreased em1sstons and 
d~rn.1QNI vAivP~. nJbber fuelhnes and gas><els • 

API Is the only nillional trade assoc1ation representmg all facet"> ot thl' 011 and naturul gas 1ndustry, 
Whlt.h supports 9 8 million US jobs ;md 8 percent of !he U 5 l'c·on!JrTIY API'~ more than 625 
member~ 1nctude IMqe mtegrated compames, as well as clCplorullon and produclton. retcncng 
markeunq p1pe me. dnd IT>ar ne bus1nesscs. a'1d scmcc and supply fnms They proVIde most of 
thf'> n.-r:on ~ P'" rqy and are \Mded by a growtng grassroots movement of more than 25 milliOn 
Amencans 
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ORA L ARGUMENT <} I Y[:T SCHEDULI::.D 
No. 16-1005 (and consolidated cases) 

mlttlteb $)tates <!Court of ~ppeals 
jf or tiJe l!)tstrirt of <!Colutnhia <Circuit 

AM ERJC ANS FOR CLEAN l:.NERGY. era/., 
Petitioners. 

v. 

ENVTRO MENTAL PROTECTJON AGE CY & 
RI:G INA A. MCC ARTI-lY, ADMINlSTRA TOR 

Respondems. 

E.f. DU PONT DE NEMOURS & CO., et al. , 
Intervenors. 

ON P ETITIONS f 0R RC\"IF\\' OF Frl\AI A(,f-1\;l Y A<.. TIO'l OF 'I Il l U'll I LD STATFS 
E\:VIROl'.Mt.l\; I AL PROl CC IIUN AtiF"'-l\"\. g() f' ~ 0. RI:.G. 77.4~0 (0ll. 1-l-. ::!0 15) 

HRI EF OF AM ICUS CURI AE SMALL RETAILERS COALIT ION 
IN SUPPO RT OF OBLIGATED flARTY PETITIONERS 

'-luzanne MutTJ~ (D.C. l3Jr No. I XO 13 1) 
.krcm~ KernoJk (D.C. Rar o .. tJC)4 14) 
Phong Tran (not aJmiucJ) 
H \ Y>:L ~ \1\D 13oo'\IL. LLP 
2323 V ictor) ,\'e. ~uitc 700 
Dallas. Texas 752 19 
Phone: (214) 65 1-5000 
Su::anne.A1u rr£~l •! t!11WJ 'lle.,buone. nmr 
.Jerem_l ·. Kernodleru.lur;ne~;hooone. com 
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Alec Zacaroli (D.C. Bar No. 469853) 
I L\ YNI.:."> \ 'JO Bool'.r. Ll P 
ROO 17th Street. N \\ . ~uitc son 
\\ a~h1ngton. D.C. ::wooo 
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CORPORATE DISCLOSURE STATEMENT 

Pursuant to D .C. Circuit Rule 26. L Amit:us Curiae. the Smnll Retailers 

Coalition (''SRC"). discloses the fo llowing: SRC is a national trade association 

wi th more than 30 members from across the United States. SRC represents the 

interests of thousands of smal L independent petroleum retailers and convenience 

stores and is dedicated to combating an issue that threatens the future viability of 

such businesses-the uneven playing fie ld created by the Renewable Fuel 

Standard. SRC is in the process of becoming a Texas non-protit entity and intends 

to operate as a tax-exempt organization under the provis ions of section 501 (c)( 6) 

of the Intemal Revenue Code. SRC has no parent corporation. and no publicly-

held company owns l 0 percent or more of its stock. 

September 15. :!0 16 

Alec Zacaroli 

Couuselfor Amicus Curiae 
Small Retailers Coalition 
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t:: RTl FICATE O F PART IES, RLLl~CS 
UNDER R EVI E\ V, AND RELATED CASES 

Pursuant to D.C. Circuit Rule 2R(a)( J ). counsel iur SR(' certi lies the 

followi ng: 

(A) Partie and Amici 

Except for the , RC. alt pa11ies. inten.enors. and amici appearing in this 

Court are, to the best of my knowledge, listed in the Obligated Party Petitioners· 

Opening Brief Regarding EPA's Refusal to Consider the Appropriate Placement of 

the Compliance Obligation in the Final Rule. \\hich was filed on September 8. 

20 16 (Doc. No.l634780). 

(B) Ruling unde r Review 

'I he ti.uaJ agenC\· aclinn under rc\iew is found at 80 Fed. Reu. 77.420 (Dec. 
~ ~ -

1-L 20 15). and is enti tled .. Renewable Fuel Standard Program: Standards for 20 L-l . 

.2015. and 2016. and Biomass-Based Diesel YolurTie for 2017." 

(C) Related Cases 

This case was not previously before th is Court or any other cowt. lt has 

heen consolidated with Case Nos. 16- 10-l-4, 16- 1047. 16- 1 0~9. 16-1050. L6-1053. 

16- 1054. 16-1056. Per the Court's order of May 5, 2016. Case No. 16-1052 (A/on 

Refining Krot:: Springs, Inc. \'. EPA) was dcconsolidated. 

I ll 
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Septemb~r 15, 2016 
> 

Alec Zacaroli 

Counse/j(Jr Amicus Curiae 
Smull Retailers Coalition 
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TATEMENT REGARDING CONSENT TO FILE 
AND SEPARATE BRIEFING 

Pursuant to Fed. R. App. P. ~9(a). SRC cet1i lic-.. that it has filed a Motion for 

Leave to Pm1 icipate as Amicus Curiae concurrently with thi~ brief. RC further 

ccrt iJics that it has consulted with the pat1ies. Petitioners American fuel & 

Petrochemical Manufacturers, Monroe Energy, LLC. and Va lero Energy Corp. and 

Respondent Uni ted States Environmental Protection Agency have consented to 

SRC's participation. One Petitioner. American Petroleum Institute. has stated that 

it opposes SRC's pa11icipation. Petitioners Americans for Clean J:.nergy and 

National Biodiescl Board did not object. but rcsen cd their rights to oppose after 

seeing RC 's motion. No other counsel for any parties or mO\ ant-intervenors in 

the case responded to notice sent to designated or liaison counseL as applicable. 

asking whetht>r they consented. objected. or took no posit ion on SRC·s proposed 

part icipation. 

Pursuant to Fed. R. App. P. ~9(c)(5), SRC ~ante-.. that nn party or pa1ty's 

counsel authored this hrief in whole or in part. and that no other ret·son besides 

amicus curiae contributed mone) that was intended to fund preparing or submitting 

the brief. 

Pur. uant to D.C. Cir. R. 29(d ). SRC states that a serarate brief is necessary 

for the fo llowing reasons: SRC is a not-tor-profit nationa l trade association \\hose 

mission is to promote the interests of smal l rctai lers in the retail fuel business. 

v 
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SRC members are thus uniquely positioned Lo provide the Coun with a different 

perspective tl·om any other par1y or amicus. Although SRC is aware that a group 

of businesses and trade associations are seeking to ftle a joint amici curiae brief in 

opposition to the respondents in this case. this proposed amici curiae brief is 

expected to addresses an unrelated issue (i.e., higher biofue1s volume standards) 

than what is addressed in SRC's amicus brief. Accordingly, SRC anticipates that 

the focus of this brief is not likely to be duplicated by any other party or amicus 

and that a separate brief is necessary. 

September J 5. 2016 

Respectfu1ly submitted. 

. _ ....... 

A lec Zacaroli 

Counsel for Amicus Curiae 
Small Retailers Coalition 

VI 



USCA Case tilG-1005 Document #1636058 F1led 09/15/2016 Page 7 of 24 

TABLE OF CONTE T. 

Page 

CORPORATE DI 'CLOSU RE STA TEMl:. '1 ........................................................ i i 

CbRTIJ- ICA f E OF PARTIES. RULINGS U\l DL:R REVIEW. AND RELATED 
C.'ASE ..... ... .. .. ....... ..................... ................................................... ....... ......... .......... iii 

(A) Pat1ics and Amici ............ ..................................................................... iii 

(B) Ruling under Review ....... ...................... ... ...... .............................. ....... iii 

(C) Related Cases ..................................... ........ ...................... ... ................. iii 

STATEMENT REGARDING CONSENT TO FILE AND SEPARATE 
BRI EfiNG .... .............................. .. ............................ ................................................. v 

IDENTITY AND INTEREST OF AMICUS C RIAE ............................................. l 

ARGLTMENT ... ............ ....................................................... .................. .... ................. 4 

I. The curTent structure of the point of obligation in the RFS Program is raising 
the co~t of rene" able fue l and driving small reta ilers out of business ............ 4 

II . The current pninr-of-obligarion requirement is a mnrket constraint 
cont ributing to the inadequate supply of renewable fue ls that r~ PA purports 
to correct in this Final Rule ........................................................................... .. 9 

CONCL SION .................................... .................................................................... 11 

CERTIFICATE Of COMPLIANCE ...... ... .... ... ... ... .................... .................... ......... l3 

CERTIFJCATE OF SE RVICE .. .. ........... ... ................ ....... ............................... ... ..... 14 

VII 



USCA Case #16-1005 Document #1636058 F1led 09/15/2016 Page 8 of 24 

TABLE OF AUTIIORITIES 

Page(s) 

l~ules and Regul~tions 

~0 C.F.R. § 80. 1406(a)( I ) ............................................... ..... .. .... ......................... ...... .4 

~0 Fed. Reg. 77.438 ...................................................... .. ...... ........ ... ................... ....... 9 

Fed. R. App. P. ~9 ......................................................... ........................................... t 2 

Fed. R. App. P. 3~ ....................................................................................... .. ........... t 1 

Other Authorities 

Brian Hannash. CEO. Alimentation Couche-Tard Inc. Q I 2017 Earnings 
Conference Call (Aug. 30, 20 16). 
http://seekingalpha.com/anide/400320 1-alimentation-couche-tard -
ancuf-ceo-brian-hannasch-q l -20 17 -results-earnings-call-transcript ................ 5. 6 

CASEY'S GENERAL rGRE ·. LNC., fOR ivt8-K (Sep. 7, 20 16). available at 
http ://secfilings.nasdaq .com/filingFrameset.a~p?Fi linglD= I 158305 ................... 7 

Chris Prentice. EPA hould Change Bir?fiwls Program to Help Small 
Fuel Retailers: Lefler . R I:.L ff:.RS (Aug. I, 2016. 2:30 PM) .......................... ........ 5 

CSP DAILYN!:.~S(Aug. l8. 2016) ............................................................................ o 

George Damiris. Pres idenr & CEO, HollyFrontier Corp. Earnings Ca ll 
Transcript (May 4. :w 16). 
http ://seekingalphn.com/nrri cle/3971326-ho l lyfronti~r-hfc-georgc-
j-damiris-q 1-::!0 16-results -earnings-ctll-transcri pt ............................................... 5 

/calm UrRes EPA 10 Change Renewahle Fw:l Creclil ,\!arket. CNBC (Aug. 
I 6. 2016. 6:56AM), hnp://www.cnbc.com/20 I 6t08/16/ icahn-urges-epn-
to-change-rene\\able-fuel-credit-market.hrmi .................................................... IO 

James Osborne. Et/wnol Credit Spike Dh•ides Gas StaTions ............. ... .... ................. 3 

Samantha Oller. Refiners. Small Relailers Fight RIN System .......... ............... .......... 6 

Vlll 



USCA Case t.t.16·1005 Document #1636058 Filed 09/15/2016 Page 9 of 24 

Small Retailers. SMU tvL\uliRE E 0.ERGY lN" I. (Au~. ::!0 16 ), 
http://wwv.;.smu.edu/Cox/CentersAndlnstitutes/MaguireEnergylnst 
i tute/PapersPub~ ........................................ ..................................................... ....... 8 

Street, TEX/\S FUEL & FOOD Assoc. (Aug. I 0. 2016 ). 
htrps://txfoodandfue l.org/20 16/0811 0/rins-debate-touches-off-
concetn-on-wall-strect ....................................................................... .................. 3 

IX 



USCA Case #16-1005 Document #1636058 Filed: 09/15/2016 Page 10 of 24 

GLOSSARY OF ACRONYNS ANO ABBREVIATIONS 

- I 

Acronym I Abbre\'iation Definition 

SRC Small Retai lers Coalition 

EPA United States Environmental Protection Agency 
--

RFS Renewable fuel Standard 

RfN Renewable Identification Number 

Obligated Party Petitioner's Opening Brief 

OPP Brief 
Regarding EPA's Refusal to Consider the 
Appropriate Placement of the Compliance 

Obligation in the Final Rule 

E85 
High- level ethanol fue l blend containing 51% to 

83% ethanol 

X 
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IDENTITY AN D INT EREST OF AMICUS CURI AE 

Amicus curiae, the Small Retailers Co:-tlition ("SRC"). respectful ly submits 

thi s brief in support of the Obligated Pa11y Pctitioner~ . 1 

SRC represents more than JO independent. small busjnesses ~ngaged in the 

retail sa]e of ga~oline to the public. RC was formed w rai e awareness of a 

significant threat to the viability of its members: the cutTent structure of the 

Renewable fue l Standard (''RFS .. ) Program. which provides larger fuel retai lers 

\Vith a significant competitive advantage by allov. ing them to capture the 

Renewable Jdentification Number ( .. RI N .. ) value of fuel without incurring the 

obligation under the RFS Program to supply renewable fuels . This is a threat that, 

even now. only a handful or small retailers have come to fully appreciate. SRC is 

continuing to grow its membership as more retailer" become a\.\ are of the issue. :' 

In the interim, as .:.mall reta ilers are becoming more aware of the uneven playing 

1 The Obligated Party Petitioners are American Fuel & Petrochemical 
Manufacturers: Alon Refining Krotz Springs. Inc.: American Refin ing Group. Inc.: 
Calumet Specialt) Products Partners. L.P.: Frgon-We t Virginia. Inc.: Hunt 
Refining Company: Lion Oil Compan~: Placid Refining Company: U.S. Oil & 
Rctining Co.: Wyoming Refining Compan): Monroe Energ) . LLC: and Valero 
Energy Corp. 

, . 
Because SRC v.,as recently fom1ed. SRC was not able to ubm1t formal 

~.:omments to the rule at issue here. SRC. however. did submit comments to the 
Docket for the Proposed Renewable Fuel tandards for 1017, and the Biomass­
Based Volume for 20 18. See. e.g.. 8 iII Douglass. Chainnan. Douglass 
Distributing. Comment Letter on Proposed 2017 RFS (July ~8. 2016) (Docket No. 
EPA-HQ-OAR<20 16-0004-357..J-A2). 
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fi eld in which they are forced to compete. man.:v have filed comments with EPA. 

These comments raise concerns that smal I retai lcrs are being driven out of the 

market by thei r larger. more integrated competitors who can se ll RINs to 

supplement their income.3 

A I though small gasoline retailers are not regu]ated under the RFS Program. 

SRC's members are an integral part of the fuel distribution system necessary for 

the success of the Program. and are cunently directly and adversely impacted by it. 

SRC's members. along with all small retailers. are essential lo the system because 

in the aggregate they comprise approximately 65 percent of the nation ·s retail gas 

business. Small retailers thus serve mi I lions of customers with gasoline and 

renewable fuels. thereby help1ng supply renewable fuels to a vast market across the 

country and maintaining the competition necessary to ensure the efficient. even 

distribut ion of gasoline and dieseL 

Cun·ently. however. small reta ilers arc adversely impacted by the RFS 

Program because of the requirement that places the point of obligation for 

-' See. e.g. Bruce W. Heine. Magdlan Midstream Part ners. Comment on 
Proposed :?017 RFS (.luly 11. :?016) (Docket No. EPA-HQ-OAR<~016-0004-

:?695): Joe Jobe. Rock House Advisors. Comment on Proposed 2017 RFS (J uly 10. 
2016) (Docket No. EPA-HQ-OAR-:?016-0004-1717 ); E. Harvey Steinhagen III. 
PetroTex Fuels, Inc., Comment on Proposed :?017 RFS (July 15, 20 16) (Docket 
~o. EPA-HQ-OAR-2016-0004-3546); Michael C. Kelly. Gordon Petroleum. 
Comment on Proposed 2017 RFS (Aug. 1. 20 16) (Docket No. EPA-HQ-OAR-
20 J 6-0004-3557 )~ Shtuat Swati, Swati Enterprises. l nc., Comment on Proposed 
2017 RFS Rule (July 29, 20 16) (Docket No. EPA-HQ-OAR-201 6-0004-3573 ). 
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compliance with renewable fuel mandates on fuel importers and refiners, rather 

than blenJers. This requirement means that large fuel retailers with the capabili ty 

of blending gasoline or diesel with a renewable fuel at the rack can capture the RI N 

trom the renewable fuel source.4 Because these large retailers are not obligated 

parties under the RFS, they are then free to sell the RlN and pocket the revenue. 

Small retailers. in contrast. are unable tO blend fuel because they lack the necessary 

infrastructure, and are forced to buy the finished product directly from blenders. 5 

The result is that large retailers are making a \-Vindfall from the sale of RTNs. are 

anific ially lowering the price of gasoline to undercut small retai lers, and are well 

on their way to running small retailers out of business altogether. 6 

1\ccordingly. SRC submits this amicus brief in support of the request to 

grant the Peti tion for Review and remand 1\)r EPA· s consideration of the point-of-

" The "rack'' (also ca lled terminal or terminal rack) is the point at which fuel is 
prepared and distributed into the commercial market. ft is where fuels are blended 
to meet the RFS and other requi rements, and are then distributed into commerce. 

5 Although refiners could blend fuel at the time of refining and sell the same 
blended gasoline to both large and mall retailers, pipelines will not allow ethanol­
blended products in the pipeline for various reasons. 

6 See R!Ns Debate Touches Qff Concern on Wall Street TEXAS FUEl & FooD 

Assoc. (Aug. 10, 20 16), https: /ltxfoodandfuel.org/10 16/08/ 1 0/rins-debate-touches­
off-concern-on-wall-street/ ("Goldman Sachs and Credit Suisse ·are advising 
investors to avoid companies with high RlN exposure and to buy shares in large 
retai l and distribution chains.'"); James Osborne, Erlumol Credit Spike Divides 
Gas Slations. f UELF IX (Aug. 24, :2016) ('"Between 1994 and 2015 the number of 
filling stations fell from more than 200.000 to about 150.000."). 
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obligation defmiti on under the current program. Only SRC is in a position to 

adequately represent to the Court the nature and extent of this impact on its 

members, as well as on a ll small fuel retailers. 

ARGUMENT 

t.PA refused to address the point-of-obligation definiti on in the RFS 

regulations through the promulgation of the Renewable Fuel Standard Program: 

Standards for :2014, :2015, and 2016. and Biomass-Based Diesel Volume for 20 I 7. 

This refusal will have a devastating impact on the narion·s small gasoline retailers 

and will further undem1ine the long-tem1 viability of the RFS Program. 7 

1. The current structm·c of the poinl of obligation in t·he RFS Program is 
raising the cost of renewable fuel and driving small retailers out of 
business. 

As noted in the brief tiled by the Obligated Party Pet it ioners, EPA has 

already conceded that the RIN market is not operating as intended, and is driving 

up prices of renewable fuels tor both obligated parties and consumers. OPP Br. at 

9-10: ~ee also OPP Br. at L~-13 . Indeecl as the Obl igated Pr111y Petit ioners have 

SRC supports the positions set forth in the Obligated Party Petitioner" s 
Opening Brief Regarding EPA ·s Refusal to Consider the Appropriate Placement of 
the Compliance Obligation in the Final Rule ("OPP Brief"). In patticular, SRC 
suppotts, for all of the reasons set f01th in the OPP Brief. the Obligated Party 
Petitioner's position that EPA was obligated to address the point-of-obligation 
definition contained in the RFS regulations through this ru lemaking. SRC wi ll not 
repeat those arguments here. but rather wishes to explain why this obl igation on 
the part of the agency was particularly imp01t ant for small retailers. and why the 
impact on smal l retailers further undem1ines the long term viability of the RFS 
Program. 

4 
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lold EPA a.nd this Court, "the regulatory definition of 'obligated party' is a root 

cause of the RIN system· s inefficiency. because it allows unobligated blenders to 

profit from RINs rather that passing their value through to retail customers i_n the 

form of subsidi7ed E85 prices." OPP Br. at 31. That structure is particularly 

devastating to the nation's small gasoline retailers because it provides large fue l 

retai lers with the abi lity to artificially undercut the market price of gas at the pump. 

capture additional market share. and ultimately drive small retailers out of business 

altogether. 

Under the cutTent system. the point of obligation for compliance with 

renewable fuel mandates is placed on fuel importers and refiners, rather than 

blenders. 40 C.F.R. ~ 80.1406(a)( I). This means that anyone with the capability 

of blending gasoline or diesel with a renewable fuel at the rack can capture the RIN 

from the renewable fuel source. and then sell the RlN in the market because they 

are not obligated pmties under the RFS Program. R Large fuel retailers across the 

country are taking advantage of this structure. Those with the capability to blend 

fud are buying gasol ine from merchant refiners (this fuel comes with no 

obligation), buying ethanol (which comes wi th a RfN), blending the two. and 

R Harry Simpson. President. Crimson Renewable Energy. Comment on Proposed 
2016 RFS Rule at 3-6 (July 25, 20 15) (Docket No. EPA-HQ-OAR-2015-0111-
1823-A I). 
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capluring the RIN.l) The retailers then se ll the RrN in the market or back to the 

refiner. which needs the RIN to meet its obligation. 10 

This is not a hypothetical- it is occurring in the market today-and large 

rctai lcrs are increasingly fonnulating business plans around selling the RlN in lieu 

of selling gasoline. For example. in a recent earnings call, executives from 

Couche-Tard 11 were highl ighting positive earnings by explaining how large 

retailers have access to RINs that give them a market advantage. 12 The Chief 

Financial Officer started by saying: 

We think our scale and procurement allows us to buy product as well 
as anyone. we think our-we got generally broader access to RlNs in 
the U.S. than most of our competition. So as RJNs increase in value 
we think that widens our competitive advantage and then finally we 
focus on the Categories. So we think we were vvidening what we 
believe it' s a key competitive and sustainable advantage in the fuel 
space. 

'' Chris Prentice, EPA Should Change Biofrtels Program to Jlelp Small Fuel 
Rerailers: Leller. R EUTERS (Aug. l. 20 16. 2:30 PM). 
http://www.reuters.com/article/us-usa-biofuels-rctai lers-idUSKCN 1 OC2ZX. 

10See George Damiris, President & CF.O. HollyFrontier Corp. Earnings Call 
Transcript (May 4. 20 16), hrtp://scekingalpha.com/article/3971326-hollyfrontier­
hfc-george-j-damiris-q 1-20 16-results-eamings-call-transcript. 

11 Couche-Tard is more commonly known as Circle-K. 

12 See Brian Hannash, CEO, Alimentation Couche-Tard Inc. QI 2017 Earnings 
Conference Call (Aug. 30, 2016 ). http://seekinga1pha.com/article/400320 1-
alimentation-couche-tards-ancuf-ceo-blian-hannasch-q 1-20 I 7-resulls-eamings­
call-transcript. 
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!'hereafter, the President and CEO stated. "as R TN values increase. we think the 

advantages we have of having access to those RlNs widens our supply advantage 

vis-a-vis competition. so in general we do like having a higher value R.IN.'' 13 

All of this is devastating the nation· s small gasoJine retai lers, who do not 

have the ability to blend fuel and separate RJNs for subsequent sale. 14 Not only are 

large retailers able to enjoy an additional revenue stream not available to small 

retailers. but large retailers are now consistently underpricing gasoline at the pump 

in order to drive smal l retai lers out of business. 15 RlNs are currently trading at 

approximately 88 cents per ga11on ( 8.8cpg on a blended gallon). enabling large 

retailers to cut the price of gasoline at the pump by 8 to 15 cents per gallon and st ill 

earn a profi t. 1
t> This has a huge impact on small retailers, as consumers wil l ·~price 

13 /d. 

1
" See Samantha Oi ler. Rejhwrs, Small ReTailers Fight RIN System, CSP D AI I.Y 

News (Aug. 18. ~0 16 ), http://www.cspdailynews.com/fuels-news-prices-
analys i s/fuc I s-ana I ys is/ arti cl es/rcfine rs-sma II -retailers-fi ght-rin-system. 

I ~ · See Douglass, supra note 2. 

It> A recent SEC fil ing from a large reta iler, Casey's General Store. reports: 

The fuel margin was up about $0 .0:2 per gallon from the fi rst 
quarter last year. due to a decline in the wholesale cost of fuel and a 
favorable environment for renewal energy credits resulting in a fuel 
margin of $0.1 95 per gallon for the quarter. During this time. we 
sold approximately 17.9 million RINs at an average price of $0.82. 
This represented about $O.o:n per-gallon benetit to the fuel margin. 

See CASEY'S GENERAL STORES, lNC .• f ORM 8-K (Sep. 7, 20 16). available at 
http:/ /sect) lings.nasdaq .com/fiJingFrameset.asp ?FilinglD= J 158307 5. 
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shop while they dri\ ~:· meaning that as man) as 64 percent of consumers v. ill 

··rake a left turn across a busy street" or ··dri ve 5 miles out of their w·ay-· to save 

- f'7 $0.0) a ga llon on gas. 
~ .... 

If large retailers that profit from the RIN are alJO\.\Cd to undercut small 

retailers by 5 to 14 cents a gallon and ~till earn a profit. small retai lers will be 

completely shut om of the market, and consumers wi ll be left with only the large 

retailers to provide gasol ine. This reduces choice and fair price competition for the 

consumer. and results in fewer retail outlets to supply fuel to the market. 18 It also 

undermines the RF Program. The goal of the program is to incentivize 

investment in infrastructure that can provide consumers with gasoline that contains 

higher ethanol blends like £85. As long as large retai lers can profit from the sale 

or RfNs. the> have no incentive to invest in any additional infrast ructure to deliver 

higher ethanol blends. EPA recognizes that "the RIN is currently an inetlicient 

mechanism for reduci ng the price for higher level ethanol blcnJ s at retail. and 

therefore unlikely to he able to significantly impact the supply of ethanol in the 

United tatcs in ~0 1 6.'. RO fed. Reg. at 77.457. 

,- Even at $2. The Gas Price Sri// Dominates Purchasing Decisions. NACS 
O NL IN£ (Mar. 7. 20 16 ), 
http://www.nacsonl i n~:.com/Yom-Bus i ness/Fuc lsC'enter/Bas ics/Articles/Pages/Even 

-a t -2-The-Gas-Price- ti II-Dominates-Purchasing-Decisions.aspx. 
18 Once com pet it ion is eliminated. however. there is no incentive (or price 

competition) to keep prices low. 

8 
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A recent study by Dr. Bcmard L. Weinstein. Associate D irector. Southcm 

Methodist Univers ity Maguire Energy Institute, suppo:r1s these conclus ions: 

The bias against small retailers has serious implications for their long­
term survival because the current regulatory regime goveming RINs 
trading allows large fuel marketers and large retai lers to gain revenues 
and a competitive advantage over smal l retailers. Reports indicate 
that large retailers are using the RIN profit stream for retail expansion 
and acquiring a larger share of a limited market. Small retailers are 
losing both sales vo lume and stores to large retailers. Tn other words, 
small retailers aren't just less profitable but they are going out of 
business due to their g rowing inability to compete with large retai lers. 
As a result, the demise of small ··mom-and-pop'" fueling stations has 
accelerated. with more than 12.000 closing s ince 2007. 14 

EPA· s refusal to consider the effect of the point of obligation requirement on 

small retailers thus provides an additional reason to grant the petition for review. 

II. The current point-of-obligation requirement is a maa·ket constraint 
contribut ing to the inadequate supply of renewable fu els that EPA 
pu rports to correct in this Final Rule. 

Tn the Final Rule under review. EPA recognizes that Congress imposed a 

time-critical obligation on the agency to increase the volumes of renewable fuel s 

into the marketplace so that they can be used in the transportat ion sector. EPA 

puqJot1s to take this obligat ion seriously in the rulemaking. stating that it is 

obl igated to ··consider the full range of con~traints. including legal, fuel 

19 Dr. Bemard L. Weinstein. Rem ... 'wable !dentf{lcUliun Numbers (RlNSJ Trading 
Under the Renewable Fuels Program: Unintended Consequences for Small 
Retailers. SMU M AGU IRE E 'ERGY INST. (Aug. 20 16). 
http://www. smu. edu/C oxiC entersAndlnstitutes/MaguireEnergyJnstitute/PapcrsPub 
s. 
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infrastructu re and other constra ints, that could result in an inadequate supply of 

renewable fuels to consumers." 80 Fed. Reg. at 77.438. EPA fut1her emphas izes 

that, "[u]nder this interpretation. we would not lim it ourselves to consideration of 

the capacity to produce or import renewable fuel s but would a lso consider practical 

and legal constraints affecting the volume of qualifying renewable fuel supplied to 

the ultimate consumer." !d. Yet, EPA's placement of the current point of 

obligation is a practical and legal constraint that affects the volume of rene·wable 

fuels to the consumer. 

The system provides an incentive to large retailers to sell RTNs. rather than 

develop the fue] infrastructure necessary to implement the RFS. In fact the system 

as designed actually encourages large retailers to maximize revenue by driving up 

the price of RINs?0 RlN prices increase when the RJNs are in short supply. so 

large retailers have an incentive to limit biofuel blending and keep £85 out of the 

market to maintain high Rl prices. Jn addit ion. when RIN prices are high, the 

large retailers have more room to manipulate the price of gas per gallon by 

subsidizing their bus iness with RIN revenue.21 This is the exact opposite of the 

:!n See Damiris, supra note I 0: Hannash, supra note 12: see CASEY's STORE 8-K 
supra note 16. 

21 According to a Goldman Sach ' s earning call. this rule will result in 
.. substantia l tigh tening in the RlN markets·· and that ''in ventories of the credits to 
fa ll from early 2016 inventories that represent 1.87 billion gallons (7 .1 bi llion 
liters ) of biofuels. down by 484 mi llion gallons this year and another 600 mill ion 

10 
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system EPA should he working to grow. As EPA has recognized, one of its 

statutory obligations is to distribute the point of obligations more effectively to 

ensure the success of the RFS Program. In its Final Rule, the agency stated: 

EPA agrees that its approach to interpreting the term 'inadequate 
domestic supply· should be consistent wi th the objective of the statute 
to grO\v renewable fuel use over time by placing appropriate pressure 
on all stakeholders to act 1rithin their spheres of iJ?(luence to increase 
biofuel production and use of renewable fuels. 

80 Fed. Reg. at 77.439 (emphasis added); OPP Br. at 32. 

But rather than placing appropriate pressure on a.ll stakeholders (most 

notably, large retailers ). EPA has created what one leading investor caiJed a 

"rigged system·· enabling large retailers to game the system. profiting from RINs 

and pushing small retailers out of the market. 22 This \-'.'i ll inevitably result in an 

inadequate domestic supply of renewable fuel to the ultimate consumer-the very 

issue that EPA was required- but refused- to address. 

CONCLUSION 

EPA is required by la'W to consider the practical and legal constraints 

affect ing the avai labi li ty of renewable fuel to the consumer. The current point of 

obligation is such a constraint because it enables large gasoline retailers to profit 

next yenr:· Prices of U.S. Biujitels Credits Jump on Supply Worries, REUTERS 

(Sept. 15, 20 16), http://af.reuters.com/article/ idAFL 1 Nl9LORJ. 

12 /cohn Urges EPA to Change Renewable Fuel Credit Afarket. CNBC (Aug. 16, 
10 l 6. 6:56 AM). http:/ I 'Arww .en be .com/20 16/08/ 16/icalm-urges-epa-to-change­
renewable-fuel-credit-market.htm l. 
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from RINs and push small retailers out of the market. Yet, EPA refused even to 

address this issue. 

Accordingly, SRC respectfully requests that the Court grant the Petition and 

direct EPA to consider the point of obligation requirement and whether to amend 

the point of obligation to the point of blending. This will eliminate the uneven 

playing field that allows large retailers to profit from RINs and create a market 

where all retailers are incentivized to accommodate the larger volumes of 

renewables contemplated by the RFS. 

September 15, 2016 

Respectfully submitted, 

Alec Zacaroli (D.C. Bar No. 469853) 
H A YNI:S AND BOONE. LLP 
800 1 th Street. N W. Suite 500 
Washington. D.C. 20006 
Phone: (:?02) 654-4500 
A I ec. Zacarol i@Jhavnes horme. com 

Counsel for Amicus Curiae 
Small Retailers Coalition 
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Convenience Store News 
Published on Convemence Store News I http r'ww" csnews com) 

Texas Continues to Lead U.S. C-store Count 

Industry finds fewer single-store owners are selling fuel. 

February 3. 2017. 01 43 pm 

ALEXANDRIA Va. - Tt>e US convenience store count has h1t a record number. w1th Texas leading the way W<th more than one in 10 locations 

According to the 2017 NACS/N1elsen Conventence Industry Store Count there were 154.535 c-stores as of Dec 31. a o 2-percent oncrease from the year prior That 
equals 340 additiOnal stores 

The 1ndustry store count nas tncreased by 63 percent over the last three decades At year-enct 1986 the c-store count was 95 000 stores at year-e~d 1996 the store 
count was 104.600 stores and at year-end 2006the store count was 145 119 stores 

Over that time frame. there have only been five times when the stote count drd not set a record. the latest being year end 2008 and 2009 durmg the Great 
RocesstOn, NACS, the Assoc•at1on for Conventence & Fuel Retatling S<JIO 

"Nretsen datCI shows that tne U.S conven,ence store channel contmues to be an mdustry of opportun>ty" sa1d Rob Hill. executive vice presrdent of retarl 
servrces at Nrctsen. 'The cUJ rent consurner ctrm<tte has cre;~te<l favorable wnd!ltons for c-store sa~s growth contrtbutrng to a PQSrtrve long-temt 
outlook 

'N1e1sen understands the rmportance of the convenreoce chan net an<l rs comm•ne<l to accurately trac~ corweorence store growth for our partners and clients Doth 
ch;lln5 ann ndependent ~tor~s " H1ll added 

Compared to the o ther retarl channels Nrelsen tracks conventence stores account for more than one thtrd (34 1 percent) of all outlets tn the Ufllled States. In 
addtlion. the convemence store coul'lt alone is 25 percent higher than the cornbmed store counts of supe•enes. supermarket and supercenters (5 1,191 stores) drug 
~tores (43 636 stores) and dollar stores (28,832 stores). 

Overall, 80 1 percent or convenience stores (123.807) sell motor fuels, a decrease ol 0.6 percent (or 567 stores) from 2016, w~h the Stngf!.'-Store motor fuet segment 
dropprng by 604 stores 

"Thrs declrne could be somethtng to watch. It's hkely that some ;aores nave stopped sellrng gas for reasons suctr as the cost of PCI compliance. compehtton from 
[quick·serv1ce restaurants] as welt as Industry consolidation." sard Bob Swanson. dtrector of research and stattstrcs for NAGS. 

The conven1ence retailing industry continues to be dom1nated by srngte <;lo<e operators which accoum for 63 1 percent of alllocahons (91 504 stores total) aM 47 6 
percent ot store growth last year 

A small operator h1mself NACS 2016-17 Cha1rman Rahim Bttdhwanr CEO ot Hoover A a -based 6040 LLC stated "Our conltnued annual growth '" store count 
shows that our rnd ustry's core offer of convemence strongly resonates wrth ttme-starved customers while our channel conltnues to innovate wrth new formats and 
offers to stay relevant and VIbrant." 

Among the states. Texas continues to lead in store count with 15.671 stores Tile rest of the top 10 states for convenience stores are California (11.774), Florida 
(9 930) New York (8.570) Georgra (6,761) Nonh Carolrna (6 306) Ohto (5.635) M•chigan 14,833\ Pennsylvanra (4.787) and Illinois (4 737) 

A; overall growth rn the d1annet was fatrly small dunng 2016 23 states expenenced declines '" total store count from the prior year Tile bottom three states'" terms 
of store count are Alaska (217 stores) Delaware (348) and Wyomrng (354) 

Alexandrta-based NACS has 2.100 retarter and 1 i50 supplter members from more than so countnes 

Links 
(')http IIW'WW C$t'!,WS '-OW 

[2) http .Jtw,...~ esnews eo-ml%7£t%78urt?. 70<'.,70 

2/17'2017 10:04AW 
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YOU ARE HERE· HOME I LIF ESTYLE I TRUCK STOPS: REVIEWS. TRIVIA AND FEATURES OF THE NORTH 
AMERICAN CHAINS 

TRUCK STOPS: REVIEWS, TRIVIA AND FEATURES 
OF THE NORTH AMERICAN CHAINS 
0 AUGUST 8. 2016 BY .:. CATMAC22' • LEAV E A COMMENT 

f ~ t [l] · CQ n~ 

Truck stops are a truck driver's home away from horne. They provide 

conveniences for truckers when 'on the road'. 

It's not possible to just whip a truck and trailer into just any restaurant 

or grocery store you should see along the way. 

Big trucks need lots and lots of room to maneuver safely and park and 

that usually requi res the space that a well appoint ed sto p provides. 

And that's where the t ruck stops come in. 

Ask any t rucker and they'll tell you there can never be too many truck stops. In certain areas of the U.S. and 

especially in Canada, there's a serious shortage of them. Centers often tend to be too small to service large 

numbers of drivers and thei r rigs. 



BITS AND PIECES OF TRIVIA 

• Major chains mclude TA. P1lot. Petro. Flying J. Bosselman s ;md 

loves Truck Stop There s also plenty of independents too. 

• Pilot bought out Flying J. 

• T.A. and Petro arc partnered 

• 1 he list of Independent truck stops seems to dwindle year after 

year. It's rough for t hem because t hey can't offer the great 

benefits and perks as the major chains. such as fuel discounts. point system cards. discounted deals on 

tires truck par ts etc. 

With a points card, you could fuel up in Wyoming in the morning, get points or a coupon for a free shower 

when you stop in the evening in Nebraska .... someth ing the small independents JUSt aren't able to offer. 

• Many stops have chain restaurants which are take-out. such as Taco Bell. Arby's McDonald's. Wendy's or 

Subway. These restaurants are privately owned and operated. as l he cost~ of running their own 

restaurant in some locations. can be prohib itive. 

MUST-HAVE'S IN A GOOD TRUCK STOP 

The<;e are absolute necessary standards of good truck stops. 

If the place doesn 't meet these standards, I wouldn 't recommend i t to 

anyone. end of story. 

Tru<.kers deserve the best. They put in long hard days and a very tough, 

st ressful job. The very least they can expect from a good facility IS 

clean liness and decent, not -overpriced food. 

If you ve encountered any place that offers anything less. don 't ever give them your business again if you can 

help it. 

This trucking industry doesn t pay enough money, for any trucker to waste his/her money on food or service 

that isn't up to par 

Truckers work hard for their money, and if the faci lity doesn t show the respect drivers deserve by providing 

the basiCs. they don 't deserve the business. 



1. Cleanliness. Mu!>t be clean restrooms. shower facilities and restaurant. 

2. Parking. There's not much v<Jiue in a truck stop. if there's limited parking ' 

3. Locat ion. A safe. convenient location to major cities and highways. 

4. Food. Good 'well -priced' food. No trucker wants to ' roll the dice' and eat lousy food when on the road. 

Petros have a decent salad bar. reasonable priced and consistent quality in their restaurants. 

FEATURES OF THE MAJOR CHAINS 

• TV and game rooms 

• Chrome and parts shop 

• Laundry facilities 

• Showers 

• Mobile phone outlet 

• CB repair and retail shop 

• Hair salon 

• Truck and trailer repair shop 

• Fuel facilities with point system 

• Restaurants. Sit-in. take-out. grocery items. snack items, as well as restaurants with 'healthy food 

choices' 

• Wireless internet connections 

• Discount~ and deals for frequent users on point system 

• Good quality on site overnight accommodations 

• Permit services 

• C<Jt scales 

• Assorted other retail specialty shops such as gift stores. candy shop etc. 

PROS AND CONS OF CHAIN TRUCK STOPS 

Pros - Most of their restaurants are decent. -Repair Pros-Very good rest aurant facili ties. This is what 

shop facilities are good. Cons - Inconsistent service makes this chain so popu lar. 

from the various locations. Some locations are run Very roomy parking lot s. This ts also a nice perk for 

down and old. in need of renovation and up-dates to truckers who like to get their exercise, power walking 

facilities.Loves around the parking lot. Full service for everything a 



Pros Clean faci lities and rest rooms. 

Well-priced diesel fuel 

Points/discount program.Cons- Fast food service 

only. no eat-111 faCilities 

Limited number of locations 

Pilot 

truck driver needs when on the road. Walking trails and 

Stay Fit F1Lness Rooms Cons Some say fuel is an 

extra cent per gJIIon .... really. to offset all the great 

convenient services they otter 

Pros- Very large chain in the U.S .. some locations m Canada. 

competitive fuel prices, lots of well-situated locat ions 

Cons- Parking lots are often too small 

Bosselman Travel Centers 

Good repair shops. restaurants. decent food. clean and efficient ser1ve 

FlyjngJ 

Pros Well priced fuel 

Cons- Parkmg lots are not well set up. parking spares neerl to be> bip,ger 

Smart Trucking Tjp .... Finding Good Truck Stops! 

If you're in an area that is untamiliar and are looking for a decent place to stop. get on your CB radio and ask 

the local truckers where the best place is. ' 

Smart Truckmg Home> Life of a Trucker 

Iii FILED UNDER LIFESTYLE 
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Tne trad1t10nally fragmented convenience and retail fuel industry 
is see1ng a spate of consoltdatto'l activrty from both pnv~te equtty 
and stratf'gic huyers. Whtle 2014 was one of the most <t<..llve 
years on record for C-Store mergers and acqUisition~. it look~ likr 
veloCity IS mcreasmg dunng 2015, wtlh some experb predrctmg 
that 30 to 40'7o of C-Store assets wtll be in the hands of J•Jst a half 
dozen players Nlthtn the next 12 to 24 months Market factors­
such as available debt fmancing. cot por dte hqurdity from rrstng 
profits. hrstoncally low tntNe~t ratf'~ ( df'sprte thf' uncertamty of 
future hrkes) and shareholdet demand for growth- contrrue to 
propc I deal activity. 

Sample of Recent Activity2·H>.6 

Recent PE Sales 1 Recent Strategic Acquisitions 

· 1 Q2015 Sun Cap1tal sells 
remaining C-Storc portfolto 
( 163 locations) to GPM 

· 4Q2013 Catterton Partners 
consolidated and completed 
the sale of 5.000 M1d· 
Atlantic Conven1ence Stores 
("MAC S") to an affil•ate 
ofSunoco 

· 4Q2013 ACON and TPG 
sold interests m Northern 
T1er Energy. an tndependent 
downstream energy company 
with refining also operating 
163 convenience stores and 
supporting 7 4 franchised 
convenience st01 e< 

• 1 Q2015 CrossAmt>•rcJ 
atqutrC'd Erickson 01l 
Products ( 64 locations) 

• f Q2015 Pi>trOieum 
Market1ng Group acQuired 
37 of Mid-Atlantic Petroleum 
Propert1es · gas stations and 
convemence stores 

• 1 Q20 15 Travel( enters of 
America acquired 26 Best 01l 
locat1ons 

• 2Q201 4 Speedway doubled 
1ts stze w1th the acquisit'on of 
Hess Retarl Holdmgs ( 1.256 
stores tn 16 states), bringtng 
its network to more than 
2. 700 stores 

Despite red-hot M&A activity in ths sector over the past five 
years. smgle-storr operator~ sttU account for 63% of that total and 
the Pngtne for store growth-- f'T'eamng substantral consolidatiOn 
opportumty exrsts for interested buyers. And grven the a test M&A 
flurry, along wtth continued posttive market trends m the ~ector, 
thP intere~t 1~ grow11 g 

WHY ALL THE FOCUS ON FOOD AND FUEL? 
Americans are covering twile as many mile~ IJ€'r year ds we drd 
m 1980.' liours spf'nt commut•ng. runntng errands ard srtt1ng ''' 
trafhc are accountmg for an mcreasmg share of the day. further 
compressed by busy proless1onal and farnrly schedule~. The need 
to increase the efftcrency of everyday tasks has led consumers to 
seek <>utlets combm111g key serv1res: part grocery, part fast foori 
outlet. part coffE'e stop and, freqLently, part gas station. Easily 
accessed along htgh-traffic routes and tncreasingly offenng private 
label and fresh 'oods. col'venience stores selling motor fuels 
have become 'ncred1bly attrawve assets to both consumers and 
Investors. For both pnvate equ1ty farms and experienced operators 
seektng to expand. the universe of convenience stores sellrng 
motor fuels IS srgn1f1cant- 83.5% of all convenience stores or 
127.5881ocatiors- and the opportunity fruitful." 

WALL STREET IS TAKING NOTICE 
Trad1tronally. these stores have been owned by independent, 
s1ngle-store operators In fact. the top 10 cha1ns -tncludrng 
7 -Eleven. Shell. Exxon and BP- account for only 25% of the 
market.'' Nearly a decade ago. Wall Street began takrng notre e. 
and private equity firms started rnvesttng 10 the sector. 



One of the f1rst deals to signal this trend was Sun Cap1tal 's 2006 
acqu1srt10n of Mar~h SupN Markets. w1th a bonus of a C-Store 
diVISion of 154 stores (mostly Village Pi!ntry) rhe pr1V3te eqUity 
group would go on to actively grow 1n the conven1encP and retail 
fuel clldnnel: 

Acqwed the 122-umt Worslev busmess 1n March 2008 

Followed two months later wrth l1 'I Cncket' s 88 stores 

• Umted 1ts Midwestern and Southeastern divisiOns mto the VPS 
Convenience Store Group 1n spnng 2009 

In February 2015, Sun Capita\ sold of! all ol1ts rema1rung C-Store 
assets, exit1ng a nearly decade-long rnvestment 1n the chanm•l 
and reieasmg signifiCant mventorv for Interested buyers. 

CHALLENGES TO OPERATE 
Wh1le C-Stores bring enormous opportunity- growing consumer 
appeal. h1gh EBITOA and potent1allor growth through expans1on -
It's a complex, fast-moving business nfe w1th challenges. C. Stores 
need to keeo up with changing customer preferences, volatile gas 
pnces. legal and regulatory compliance obligations. around-the­
docK staffmg. commun1cat1on and adherence to best pr.;ctices 
between sto1es- to name just a few. 

Operators who have been dnmp th1s for d"cadE?s IE?vl'rage the If 
ex per 1ence to the11 advartage and for profrt, par tJCularly dunng 
thr comolldntion and expanswn phasrs. Pnvate equity owners 
unfarT!Ihar w1tn the oper ationalrntenslty associated w1th this 
srctor arf- typ'rally not a\ ~r.ccessf rl 1n t Ht1111g a p1olll, result ng 
rn discounted cx1ts. 

AN OPPORTUNITY FOR 
TRADITIONAL OPERATORS 
Because pnvate equrty 1ntere~t validate~ the segment through 
h1gh mult1piP~ that Wall 5trePt i!ppeilf<> to have an appet1re for. 
tradttional operators are faced w1th a dew1on. Orpendmr on their 
goals, operators need to oe mmc!ful of the best way to part1c1pate 
in thr~ current landscape: 

Should they prepare to buy, sell or defend their posrtion? 

Prepare to buy: The opportunrty IS s;gmticant. w1th more 
than 97,000 single-store conve01ence opera tors 1n-market (or 
63% of the 152,794 store total). A key cons1derat1on w1ll be 
rn evaluaung whether target locations have the mar !..et and 
operatronal characteristics that wrtl fit with buyers' strategies 
and practices. But, more importantly, IS there sufhcrent caprtal 
to frnance an acqurs1t1on plan? 

Prepare to sell: If hnancials are sound. nume10us buyers are 
eage~ to tal~< terms. Sellers are Jn a very favorable poS'tion g1ven 
the number of pnvate equity f1rms lookmg to mvest, the mastt>r 
1m1ted partnersh1ps ( MLPs) flush With cash due to drfferent tax 
reqUirements and, of course, the tradrt10nal opera tors looki11g 
to expand 

Prepare to defend: For operators not ready to acqu're or 
positwn for sale, rnamtammg hnanc1al fitness whrle staymg 
relevant 1n a con~tantlv chang1ng mar ~.etplaLP rs crunal. 
Defendmg rnar ket sha1 e mav requ1re capital Improvements. 
such as a rPm::>del. to elt'pand and diversify mvf'ntory. Or 
t1 dm1tron1rg to paperless pay abies processes to optiiTIJZe 
l!qurd1ty. Or enhanCing POS options and secunty with early 
and mnovat1ve approaches, beyond EMV technology th1s could 
include near f•eld communication ( NFC) payments solut10ns. 

Whether pos uon1ng to buy, sell or defend market share, savvy 
and experu:nced operator<; have the opportumty to smartly rnvest 
today m order to capture value and dnve future growth n the 
context of acquiSition and exit cycles. 

CITIZENS CONVENIENCE & RETAIL FUEL FINA NCE TEAM 
As a top nauonallend~1 to multi·s•te operators Citzens Conven1ence & RE>t.:i•l 
Fuel F1nance offers a deep underst<irdong <>I your rndustry and the challenges 
you face rndudmg margm pr~s lfE', volat.IP PriCing and unpredictable cash flow. 
Supporting a range of deal sozcs and necos, for both (~tail and wholesale operata's. 
our e•peroenced bdn~ers are comm1tted to achtevm~ your Immediate goals and 
lun.henng your long-term success. For more ot'lformd!Jon on our expertrse and ~0" 
we can put t to wor< for vou please lflSll cotnensretalllue,.com. 
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Executive Summary 

l he US Environmental Protection Agency ("EPA") has recently been confronted w1th the 

argument that large fuel retailers do not benefrt from the renewable identification 

number ("RIN") market through windfall profrts or mcreased margins compared to others 

in the fuel marketing chain. This report utilizes an Estimated Margin Indicator ("EM I") with 

inputs from several relevant databases to test this premise with respect to two large 
unbranded retailers that are large players in the RIN market. While these two large fuel 

1etailers realize margins that exceed average convenience store levels by approximately 
double, small retailers do not have the ability to enjoy the same excess marg1ns. 



I. Background 

This paper utilizes a daily snapshot tool known as an Estimated Margin Indicator ("EMI") to 

ascertain fuel margins for two large fuel retailers. This method starts with the retail price for 

a given fuel that is comparable to nearby small retailers. The costs and profits to both the 

large and the small fuel retailers are embedded in this retail price. The EMI then calculates 

the additional margin realized by large retailers as a result of the renewable identification 

number ("RIN") market. This paper focuses on Pilot/Flying J and Loves because of the 

considerable amount of information they make public, especially in relation to the over 1,050 

stores nationwide. As a consultant with vast experience in the petroleum and renewables 

industries, I believe the EMI model-and the specific conclusions herein-to be generally 

applicable to other entities which have similar operations. 

By way of background, Pilot/Flying J is one of the largest North American retail distribution 

companies that started operations in 1958. The first full-service facility opened in Ogden, 

Utah, in 1979. The Conoco/Fiying J joint venture in 1991 was a catalyst that led the 

transformation of the company into its current market brand. At the time of this paper, the 

company operates 710 facilities. 

The other entity examined, Loves, is a Musket held company, which is a large retailer of 

petroleum products. Loves operates in a similar manner to Pilot/Flying J. They also publish 

daily fuel prices for all locations. Because of the Musket relationship, Loves is also a blender 

of renewables in the marketplace. At the time of this paper, they operate 351 of their own 

branded stations. 

Both entities' data were input into the EMI model with data from various other inputs. 

Specifically, data were taken from the Chicago Board of Trade ("CBOT"), the New York 

Mercantile Exchange ("NYMEX"), the Department of Transportation ("DOT"), the Energy 

Information Agency ("EIA"), the Environmental Protection Agency ("EPA"), the Iowa State 

University Ethanol and Biodiesel Profit Tools, the Internal Revenue Service ("IRS"), the Oil and 

Petroleum Information Service ("OPIS"), and various state tax and revenue agenices. 

The EM I, as shown in Appendix One, graphically detailed in Appendix Two, and explained step­

by-step in Appendix Three, demonstrates that Pilot/Flying J and Love's margins exceed the 

National Association of Convenience Stores ("NACS") average of $.189 cents by nearly double. 

This is because these companies enjoy a strong financial advantage over companies that 

distribute and sell petroleum fuels. The ultimate effect could be selective losses in market 

share for smaller, less sophisticated market participants. Small retailers are placed at a serious 

competitive disadvantage because they do not have access to the excess margins enjoyed by 

Pilot/Flying J, Loves, and other large fuel retailers. 



II. Key Findings 

While the entire EMI is available in Appendix One, a summary of the results for both 

P1lot/Fiying J and Loves follow. In both instances, these entit1es' combined gross profit s are 

almost twice as high as the national average. Furthermore, a pass-through to customers did 

not occur, as additional RIN-derived margins are reta ined by large fue l retailers as profit s. To 

the contrary, small fuel ret ailers, which do not have access to similar marg1ns, are likely to 

lose market share as a result. If the Environment al Protection Agency ("EPA") were to alter 

the point-of-obligat ion under the Renewable Fuel St andard (''RFS"), small fuel retailers would 

be considerably more likely to be able to achieve price pa rity with large fuel retailers and 

sustain operations in local markets that cont inue to thr ive based in substantia l part on robust 

retail compet it ion. 

a) Pilot Flying J 

The EMI derives gross margins for E-10 blends and various biodiesel blends, along with gross 

combined margins across both products. 

For E-10 blends, the EMI f inds that on December 21, 2016, t he average margin per gallon 

was $0.1515 for all Pilot/Flying J retail out lets. Across th e nation and depending on location, 

st ores reported ranges between -$0.1265 and $0.5190 per ga llon . 

For biodiesel blends (of varied blended rat ios), the EMI finds that on December 21, 2016, 

the average margin per gallon was $0.5134 for all Pilot/Flying J retail outlet s. Across the 

nation and depend ing on location, stores reported ranges between $0.1050 to $0.9500 per 

gallon. 

When taking into account margins on both ElO blends and various biodiesel blends, the EMI 

fmds that on December 21, 2016, there was a nat1onw1de range 111 gross comb1ned margms 

bet ween $0.2675 and $1.3106 per gallon for Pilot /Flying J retai l outlet s, depending on 

locat1on. The EMI found $0.6649 per gallon as the per store average nat ionwide. 

E-10 Diesel Blends Combmed Per Store 

Min Per Gal Mm Per Gal Mm Per Gal 

$(0.1265) $0.1050 $0.2675 

Max Per Gal Max per Gal Max per Gal - -- --
$0.5190 $0.9500 $1.3106 

Average Per Store/Gal Average Per Store/Gal Average Per Store/Gal 

$0.1515 $0.5134 $0.6649 



b) loves 

The EMI s1milarly dNIVPS gross margms tor E-10 blends and vanous b odu>sel blends, along w1th 

gross combined margms across both products. 

For E10 blends, the EMI finds that on December 5. 2016, the average margm per gallon was 

$0.1459 for all loves 1etail outlets. Across the natton and depending on locatton, stores reported 

r<tnges between $0.0765 and $0.5143 per gallon. 

For b1odtesel blends (of varied blend ratios), the EMI finds that on December 5, 2016, the average 

marg1n per gallon was $0.5073 for all Loves retail outlets. Across the nation and depending on 

location, stores reported ranges between $0.0978 to $0.9162 per gallon. 

When taking into account margins on both gasoline ethanol and biodiesel blends. the EMI f inds 

that on December 5, 2016, there was a nationwide range in gross margms between $0.3087 and 

$1.1883 per gallon tor Loves retail outlets, depending on locat1on. The nat1onwtde store average 

was $0.6532 per gallon. 

E-10 Diesel Blends Combined Per Store 

Min Per Gal Min Per Gal Mm Per Gal 

$(0.0765) 0.0978 $0.3087 

Max Per Gal Max per Gal Max per Gal 

I 
f--

so 5143 $0.9162 $1.1883 -
Aver age Per Store/ Gal Average Per Store/Gal Average Per Store/Gal 

$0 1459 l $0.5073 $0.6532 -

Ill. Discussion 

Up until this pomt data limitations and modeling comple)(lty have confounded proper 

as!>essment of fuel margins, but the EMI accounts for these lunitations by taking the novel 

approach of utilizing reliable daily information to demo nstral'e the compo-;1tion-and 

distribut ion-of margins w ithin fuels markets. The conc lus ion~ drawn from the EMI also 

prov1de a basis for subsequent month ly, quarterly, and annual projections that can instill 

greater certainty into the true dynamics of retai l fuel competition-and the fuel market wri t 

large. 

In sum, the model shows that large fuel retailers, but not small fuel retailers, are receiving 

margins that are nearly double the national average to the detnment of overall market 

competition. Furthermore it shows that no financial harm would befall large fuel retai lers if 

the poult of obl1gat1on were to be altered 
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Appendix One- EMI Model Results 



Pilot/Flying J Ethanol 
21 Dec 2016 



Pi lot/flying J Ethanol 21 Dec 2016 
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